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This Issue 


The most frequent and pleasant dream of all editors is that cur- 
rent events will develop in such a manner that the articles published 
in a given issue of the Review will correlate with the most contro- 
versial issues of the hour. Two of the articles published in this issue 
are the realization of that dream. The controversy is wage stabiliza- 
tion; the articles by Professor Edwin E. Witte and William S. Tyson, 
Solicitor of the Department of Labor, deal with two aspects of this 
controversy. 


Professor Witte, a former public member of the National War 
Labor Board, discusses the ‘“‘American Experience with Wage Sta- 
bilization.’’ The article traces the history and rules of past agencies 
and presents an excellent background for a consideration of the cur- 
rent controversy. At the time of this writing the Supreme Court has 
not yet reached a decision on the Steel Case. When the decision does 
come down Professor Witte’s discussion will be a fine foundation on 
which to build further articles on this very important issue of law 
and government policy. 

Mr. Tyson examines another area of wage control, the determina- 
tion of wage rates in federal construction under the Davis-Bacon 
Act. With the volume of federal construction increasing as a result 
of the defense program, this question has become increasingly im- 
portant. Mr. Tyson’s discussion is both an interesting and practical 
guide to the legal problems in this field of government regulation. 

A less newsworthy but perhaps equally important legal question 
was raised by the United States Supreme Court in 1950 in the case 
of Mullane v. Central Hanover Trust Company. In an article dealing 
with probate in common form, Mr. Sheldon S. Levy considers the 
central issue in the controversy: what kind of notice, if any, should 
be given in probate proceedings? This discussion should be of interest 
to attorneys and legislatures in both “notice’’ and “non-notice’’ states 
who have been troubled by the implications of the Mullane case. 

Another article is worthy of special attention. Wisconsin has beer 
a leading state in the cooperative movement. Cooperatives, like other 
human devices, have times of plenty and times of want. Mr. Carl W. 
Berueffy considers the plight of the cooperative in times of want in an 
article concerning the reorganization of a cooperative under the 
Chandler Act. 
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Iu A fpefrectation 


With the end of this school year Oliver S. Rundell 
retires as Dean of the University of Wisconsin Law 
School. To him this issue of the Wisconsin Law Review 
is dedicated. A native of Wisconsin and a graduate of 
its Law School, he has for forty years served the school, 
the state, and the legal profession with outstanding 
devotion and ability. As a teacher, the reward of his 
thorough, methodical and thought-stimulating instruc- 
tion is the gratitude of the generations of law students 
who have studied under him. As administrator he has 
guided the school through the difficult post-war years 
in which noteworthy advancements have been made in 
the school’s use of seminars, in new courses for the 
practical training for the bar, and in the research 
activities of the faculty and of the Research Fellows. 
In his chosen field of Real Property Law he has re- 
ceived national recognition as a scholar, author, and 
as Reporter and Advisor for the American Law In- 
stitute. But beyond all this, that for which the school 
is most grateful is his unselfish and loyal friendship for 
all with whom he has come in contact. Due in great 
measure to his example in the University of Wisconsin 
Law School, faculty and students, have cooperated in 
the great adventure of legal education and in the ad- 
vancement of the legal order. The example of his 
sincerity and intellectual honesty spiced with dry 
humor has been a great influence to all of those who 
have passed through these halls. 

THE EpiTors 














American Experience With Wage Stabilization 


EpwIn E. Wittr* 


Most Americans know that the present wage stabilization program 
was modeled, in part, upon the experience of this country with wage 
stabilization in World War II. Actually, this was not the first attempt 
at wage stabilization. There were colonial laws and local ordinances 
limiting and fixing wages at the very outset of our history. In World 
War I, something like a wage stabilization policy, premised upon a 
“minimum comfort budget,’’ with provisions for periodic adjust- 
ments in accordance with changes in the cost of living, was developed 
in the awards made by the several wage adjustment boards fixing 
wages in government establishments and in decisions of the National 
War Labor Board in disputes cases.! 

But it was in World War II that this country had its most exten- 
sive experience with wage stabilization. That experience, logically, 
falls into three periods: (1) from the establishment of the National 
Defense Mediation Board in March 1941 to October 1942, before 
there was any legislation for wage stabilization; (2) from October 2, 
1942 to December 21, 1945, during which the National War Labor 
Board administered an all-inclusive wage stabilization program; (3) 
from January 1, 1946 to February 24, 1947 when the National Wage 
Stabilization Board had jurisdiction only over voluntary wage 
increases which involved requests for price increases. 


Wace Controu Prior To OcTOBER 2, 1942 


During this period, governmental control of wage increases was a 
by-product of the settlement of labor disputes. The National Defense 
Mediation Board? and still more its successor, the National War 





*B.A., University of Wisconsin, 1909, Ph.D., 1927; Chairman, Detroit Re- 
gional War Labor Board, 1943-44; Public Member, National War Labor Board, 
1944-45; member, President’s Committee on Labor Relations in Atomic Energy 
Installation, 1948-49; Chairman, Department of Economics, University of 
Wisconsin. This article was completed March 15, 1952. It does not include 
developments after that date. 

1 Alexander M. Bing, The Work of The Wage-Adjustment Boards, 27 J. Pou. 
Econ. 421-456 (1919); Frank P. Walsh, The War Labor Board and the Living 
Wage, 41 Tue Survey 301-303 (1918); George E. Barnett, American Trade Union- 
ism and the Standardization of Wages During the War, 27 J. or Pou. Econ. 670- 
693 (1919). 

2 The National Defense Mediation Board, whose first chairman was President 
Dykstra of the University of Wisconsin and its second William H. Davis, was a 
tripartite board which was established to settle labor disputes menacing the 
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Labor Beard,* had to deal with wage issues in most of the labor 
disputes they decided. They dealt with these disputes on a case-by- 
case basis, but naturally they evolved some policies which became 





national defense effort. It functioned principally as a mediation agency but also 
made recommendations for settlement. It ceased to function in November, 1941 
when the CIO members withdrew following a Board decision denying a closed 
shop to the United Mine Workers in the Captive Coal Mines Case. The best 
account of the work and policies of this Board is Bulletin No. 714 of the United 
States Bureau of Labor Statistics, Report ON THE WORK OF THE NATIONAL 
DerensE MeptiaTion Boarp, Marcu 19, 1941—January 12, 1942, which was 
repared by Prof. William Gorham Rice of the University of Wisconsin Law 
hool, an employee of the Board. 

’ The National War Labor Board was established by Executive Order 9017 on 
January 12, 1942, 7 Fep. Rea. 237 (1942), on recommendation of the Labor- 
Management Conference, which was convened by President Roosevelt im- 
mediately after the Japanese attack on Pearl Harbor. Its function was to settle 
authoritatively all labor disputes endangering the war effort. It never had ex- 
press statutory existence but was recognized by Con not only in appropri- 
ation acts but in the War Labor Disputes (Smith-Connally) Act of June 25, 
1943 [57 Star. 163 (1943), 50 U.S.C. App. § 1501 (1946) ]. Its decisions in labor 
disputes cases were held by the courts to be advisory only, but were observed 
by all parties, except in a few cases, because of the “‘No Strike Pledge.” This was 
an informal promise of industry and labor leaders to avoid strikes and lockouts 
during the War and to abide by decisions of the War Labor Board on disputed 
issues which the parties could not resolve through collective bargaining. This 
promise was weakened by the provisions of the Smith-Connally Act penalizing 
strikes in war plants without a prior majority vote of the employees (which 
inferentially, legalized strikes after such a majority vote). Even thereafter, how- 
ever, the AFL and CIO unions refused to sanction strikes, and the man-days lost 
through strikes continued to be small, despite numerous short “wildcat” (un- 
authorized) strikes. The War Labor Board decided 20,000 disputes cases during 
the War and its orders were defied in less than 1 per cent of these cases. On the 
settlement of labor disputes in World War II, see Witte, Wartime Handling of 
Labor Disputes, 25 Harv. Bus. Rev. 169-189 (1947). 

The National War Labor Board, like its predecessor agency, was a tripartite 
board, with an — vote in all of its functioning by the industry, labor and 
public members. All of these members were appointed by the President, but the 
industry and labor members were really selected by the principal national or- 
ganizations of these respective groups. The chairmen of the Board were, suc- 
cessively, William H. Davis, George W. Taylor, and Lloyd K. Garrison (former 
dean of the Wisconsin Law School). The author of this article was in the first 
part of the War the Chairman of the Regional War Labor Board XI (Detroit) 
and during the last two years a Public Member of the National War Labor Board. 
Professor Nathan P. Feinsinger of the Wisconsin Law School, the present Chair- 
man of the Wage Stabilization Board, was another Public Member of the Na- 
tional War Labor Board. 

The National Bureau of Public Affairs (Washington) published the decisions 
of the National War Labor Board and many of the decisions of its subordinate 
agencies in 28 volumes of War Lasor Boarp Reports. The Board itself pub- 
lished several issues of Summary oF Decisions and prepared THE TERMINATION 
Report, NaTionaL War Lasor Boarp, which was published by the United 
States Department of Labor in 1948 in three volumes. This TERMINATION RE- 
PorRT is largely documentary and includes the text of all statutes and executive 
orders under which the Board functioned and of all its own general orders as 
well as ar pena of its policies. Among many discussions of the work of 
the Board, the most important is the volume, ProBLeMs AND Pouicies or D1s- 
PUTES SETTLEMENT AND WAGE STABILIZATION Durinc Worxtp Wak II, which 
was published in 1951 as U.S. Bureau of Labor Statistics Bulletin No. 1009. This 
report was written by academic scholars who were employees of the Board in 
executive positions, several of whom are members or executives of the present 
Wage Stabilization Board. 
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standards for decisions in later cases. The best known of all wage 
stabilization policies of World War II, the Little Steel formula, was 
developed and announced as early as July 1942—three months be- 
fore there was any legislation for wage controls. 

The formulation of the Little Steel formula came after the Presi- 
dent’s Economic Stabilization Message of April 27, 1942. In this 
message, the President outlined a seven-point program for economic 
stability, including the avoidance of further wage increases except in 
fairly narrowly defined situations. The economic stabilization program 
outlined was put on a voluntary basis, but was accepted by the War 
Labor Board as a guide for its decision of wage issues in disputes 
cases. 

In the Little Steel Companies Case,‘ the Board announced the 
policy that further general wage increases should be restricted to 
employees who had fallen behind in the procession of price and wage 
increases. Assuming that the President’s appeal would be heeded and 
both wages and prices be stabilized at approximately the then pre- 
vailing levels, the Board arrived at 15 per cent as representing the 
increase in the cost of living since January 1, 1941. It selected the 
date of January 1, 1941 as the starting point because it marked the 
approximate time of the beginning of marked increases, after several 
years of but slight changes in price and wage levels. A large per- 
centage of all employees had gotten wage increases equal to or ex- 
ceeding the 15 per cent increase in the cost of living. Such employ- 
ees, normally, could get no further general wage increases. Others 
could be increased, but only to a figure bringing the average straight- 
time hourly earnings in the appropriate unit up to not more than 
15 per cent above the January 1, 1941 level. 

In the months immediately following the Little Steel Companies 
Case, the War Labor Board rigidly adhered to the Little Steel formula 
in its decision of wage issues in labor disputes cases. Wage increases 
made unilaterally by employers or in agreements voluntarily arrived 
at with unions representing their employees were not subject to this 

limit. It was at this time that the largest wage increases of the whole 
war period occurred, the great majority of them by voluntary action. 


WaaGe Controt UNDER THE EMERGENCY Price Controut Act 
OF OcTOBER 2, 1942 


This situation led the War Labor Board, late in the summer of 
1942, to suggest to the President that it could not stabilize wages 
unless voluntary wage increases were also brought under control. 


#1 War Laspor Boarp Reports 325 (1942). 
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This report was only one of many evidences that the program of 
relying upon voluntary restraints for economic stabilization as out- 
lined in the President’s message of April 27 had not worked. In this 
situation, the President recommended and Congress enacted the 
Act of October 2, 1942,5 amending the earlier Price Control Act of 
1942.° 

This Act remained in effect, practically unaltered, throughout the 
war. It directed the President to issue a general order stabilizing 
prices, wages, and salaries “‘so far as practicable on the basis of the 
levels which existed on September 15, 1942.’’7 It allowed increases 
in wages and salaries above these levels only: (1) to correct maladjust- 
ments and inequalities; (2) to eliminate substandards of living; (3) to 
correct gross inequities; or (4) to aid in the effective prosecution of 
the war. Violations subjected employers to criminal penalties and to 
the unique civil penalty that wages which had been illegally increased 
could be disallowed as deductible expenses in the computation of 
federal income taxes.* In the enforcement of the law, the President 
was given a free hand to set up such agencies as he deemed necessary 
and to prescribe their functioning in executive orders. 

Immediately after signing this Act, the President issued Executive 
Order 9250 in which he delegated authority for enforcement of the 
wage control provisions to several different agencies. The largest 
part of the job he assigned to the National War Labor Board. That 
Board was given jurisdiction over all voluntary wage-rate adjustments 
to wage workers and also over those affecting salaried employees 
earning less than $5000 or earning more than that amount where the 
salary was governed by a labor-management agreement. To the Treas- 
ury Department was assigned responsibility for stabilizing the salaries 
of other employees paid above $5000 per year; to the Secretary of 





‘5 56 Srar. 765 (1942),50 U.S.C. App. § 901, (1946). 

6 56 Star. 23 (1942), 50 U.S.C. App. § 961 (1946). 

7 The complete text of all Executive Orders of the President and of all General 
(Wage Stabilization) Orders of the National War Labor Board mentioned in 
this article is reproduced in Volume 2 of THe TERMINATION Report, NATIONAL 
War Lazsor Boarp. 

8 In the enforcement of this penalty the Treasury Department accepted the 
recommendations of the National War Labor Board and, after its termination, 
of the National Wage Stabilization Board. Violations were discovered through 
inspections made by the Wage and Hour Division of the Department of Labor 
and, more frequently, through voluntary disclosures made by the violators. The 
War Labor Board, acting through its attorneys and the regional boards, inves- 
pg the circumstances surrounding the violations and determined what part 
of the income tax penalty incurred should be reported to the Treasury Depart- 
ment as a non-deductible expense. The full penalties were assessed only in cases 
of deliberate and flagrant violations, but substantial penalties were imposed in 
many cases. Relatively few enforcement cases developed in the first years of the 
War; many more late in the War and after its close. 
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Agriculture, control over farm wages.* Public employers—federal, 
state, and local—were subject to wage eontrols, but allowed to ad- 
minister these controls themselves. 

The National War Labor Board was within the structure of the 
war emergency agencies. During most of the war, these were parts 
of the Office of War Mobilization, headed by Justice Byrnes. All 
executive orders and major wage stabilization policies, as well as 
appointments to the Board were cleared with the Justice and his 
successors, but their control was largely formal and he never inter- 
fered with the day-by-day functioning of the Board. 

Between the Office of War Mobilization and the National War 
Labor Board there was, during most of the war, another agency, 
the Office of Economic Stabilization, headed by Fred L. Vinson, now 
Chief Justice, and later by William H. Davis, who had been Chairman 
of the War Labor Board. The principal function of the Economic 
Stabilization Director in relation to the National War Labor Board 
was to pass upon the appropriateness of wage increases which required 
price increases not allowable under price stabilization policies. There 
were relatively few such cases during the war, but many after its 
close. 

Until wage stabilization was provided for, the National War 
Labor Board functioned through a single central office in Washington. 
When it was made responsible for wage stabilization, it set up twelve 
regional boards and a territorial board for Hawaii, which, like the 
national Board, were constituted and functioned on a tripartite basis. 
The Board also organized more than a dozen tripartite commissions 
and panels, which were constituted like the regional boards, but 
functioned in industrial rather than geographic areas, such as air- 
craft, shipbuilding, shipping, building construction, and trucking. 





* The Treasury Department established a separate Salary Stabilization Unit. 
with offices in many of the large cities of the country. It functioned on an “all 
public” basis, and dealt with salary increases largely on an individual basis and 
only in voluntary adjustment cases. The principles it adopted for the approval 
of salary increases were influenced by those developed by the War Labor Board, 
but were not identical. No good account of salary stabilization in World War Il 
has yet been written. 

The Department of Agriculture exempted from all necessity of specific approval 
increases to agricultural workers which brought their wages up to not more 
than $200 per month. Farm wages increased greatly during the War but even 
at its close relatively few increases in farm wage rates required approval. That 
similar leeway was not allowed the processors of farm products (who were under 
the jurisdiction of the War Labor Board) was a source of complaint on their part 
throughout the war. On agricultural wage stabilization, see A. J. Houtmaas, 
AGRICULTURAL WAGE STABILIZATION IN WorLD War II (Dept. of Agriculture 
Monograph No. 1, 1950); William Ham, Wage Stabilization in Agriculture, J. 
Farm Econ. 104-120 (1945); Samuel Liss, The Concept and Determination of 
rer yi Wages in Agriculture During World War IT, 24 AcricuLTuRAL History 
4-18 (1950). 
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After these subordinate agencies were established, the national 
Board served principally as a policy-making and appellate body, 
although it directly handled the most important national cases. 
Most disputes cases and nearly all voluntary wage adjustment cases 
first came before the appropriate regional board or industry commis- 
sion. From the decisions of these agencies any party in interest could 
appeal to the national Board, much in the manner of appeals from 
decisions of trial courts. 

During its existence, the War Labor Board decided above 20,000 
labor disputes cases and 300,000 voluntary wage adjustment cases. 
The largest part of the time of the Board members, both of the 
national Board and of its subordinate agencies, was taken up with 
the disputes cases. The great majority of the voluntary wage adjust- 
ment cases, on the other hand, never received any attention from 
the Board members. The national Board formulated the basic wage 
stabilization policies, which it set forth in a total of 42 general orders. 
The application of these policies to specific requests for approval of 
wage increases sought, either by employers acting unilaterally, or 
by employers and unions acting jointly after agreements voluntarily 
entered into between them, was mainly a responsibility of the em- 
ployees in the wage stabilization divisions of the Board and its sub- 
ordinate agencies.’° Initial decisions were issued in the name of the 
appropriate wage stabilization director. From these, dissatisfied 
parties could appeal to the regional board or industry commission 
and, from their decisions, to the national Board. In voluntary wage 
adjustment cases, the appeals were always from denials, in whole or 
in part, of proposed increases. Unlike labor disputes im proportion 
to the total number of cases, appeals were not numerous, especially 
to the national Board. 

‘Wage control under the provisions of the Act of October 2, 1942 
is naturally divisible into five periods: (1) the period from October 2, 
1942 to April 8, 1943, when Executive Order 9250 was in effect; (2) 
the interregnum from April 8, 1943 to May 12, 1943, produced by 
the issuance of Executive Order 9328; (3) the period from May 12, 
1943 to the end of the war in August 1945, when the War Labor 
Board in the performance of its wage stabilization functions operated 
under the “Byrnes Directive’; (4) the last 444 months of the War 
Labor Board’s existence, from the middle of August to the end of 
December 1945, when only wage increases involving price increases 

10 At its peak, the National War Labor Board and all of its subordinate agencies 
had 2,300 employees, compared with nearly 65,000 —_ in the Office of 


Price Stabilization. Most of the War Labor Board employees were in its wage 
stabilization divisions. 
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required approval; and (5) the period from January 1, 1946 to Feb- 
ruary 24, 1947, when wage stabilization was the function of the 
National Wage Stabilization Board, the successor agency to the 
National War Labor Board. 

During the first of these periods, across-the-board wage increases 
were quite numerous. Most of these were made under the Little 
Steel formula. Even at that time, this formula barred general wage 
increases to many of the better paid, organized workers because they 
had already gotten increases of 15 per cent or more over January 1, 
1941. But this formula was not yet “played out’’ for large numbers 
of workers, particularly the unorganized. In addition, wage increases 
were granted for the reasons recognized in the Act of October 2, 1942 
as justifying rate increases, particularly for the correction of sub- 
standards of living and of gross inequities. 

Increases approved as being necessary to correct gross inequities 
were so numerous that the President on April 8, 1943 issued Executive 
Order 9328. Unlike all other Executive Orders affecting wage stabiliza- 
tion, this was not approved in advance by the tripartite National 
War Labor Board. It was popularly called ‘‘the wage freeze order,” 
because it drastically limited the reasons for wage-rate increases. It 
barred all further increases except those authorized by the Little 
Steel formula or necessary to correct sub-standards of living, to 
reward increased productivity, or to promote the war effort. But 
few of the voluntary wage increase cases then pending could be 
approved under these principles. A near-breakdown of the War 
Labor Board seemed imminent, and the Board advised the President 
that it could not continue functioning unless the bases for wage 
increases were broadened. 

Justice Byrnes, the War Mobilization Director, was vested in 
Executive Order 9328 with authority to amplify and modify the 
standards for approvable wage increases set forth in that order. 
He exercised this authority in the “Byrnes Directive’’™ of May 12, 
1943, which remained the basis for the approval of wage increases 
during the rest of the war. Under this directive, there were many 
grounds for wage increases, which will be further discussed later in 
this article. Of these the most widely used was the bracket system. 
Thereafter, there were far fewer across-the-board wage increases 
approved, but many adjustments affecting particular rates or groups 
of employees. The net total effect was a much smaller total increase 





_ | Policy Directive Clarifying Executive Order No. 9328, May 12, 1943. Text 
in 2 TERMINATION Report, NaTIoNAL War Lazor Boarp 117 (1947). 
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in wages than in the earlier period, but there certainly was no wage 


freeze. 
WaGE STABILIZATION PRINCIPLES IN WoRLD War II 


Wage stabilization in World War II concerned primarily group 
rates and across-the-board wage increases. At no time were ceilings 
placed on the earnings of workers. It was recognized that workers 
were entitled to increased earnings resulting from longer hours of 
work or increased output. Some restrictions were placed on the rapid- 
ity, and amount, of individual merit wage-rate increases in general 
orders of the War Labor Board."* But written approval was required 
only for across-the-board increases, changes in hourly job rates or 
rate ranges, and the establishment of new incentives systems or 
major modifications in existing incentive systems (but not of the 
specific incentive rates). 

There is a widespread impression that the Little Steel formula 
controlled wage-rate increases in World War II. This formula was 
an important part of the wage stabilization program, but only one 
of many principles which were applied in determining whether pro- 
posed wage increases could be approved. And it was under other 
principles that the great majority of approvals were given to the 
wage-rate increases of the war period. 

Below are briefly summarized the major principles governing 
wage stabilization in World War II. 

1. The Little Steel Formula. As explained previously, under this 
formula wage increases could be made which did not bring the average 
straight-time hourly earnings in an appropriate unit to more than 
15 per cent above the level of January 1, 1941. This formula accounted 
for most of the approved general wage increases in the first six months 
of wage stabilization. Thereafter, it was important, principally, in 
barring further general wage increases. 

2. The Bracket System. The bracket system was developed under 
the Byrnes Directive of May 1943 and during the rest of the war 
accounted for the largest number of approved increases. It permitted 
increases to workers in particular job classifications up to the min- 
imum of the going wage rates paid in these classifications in the 
industry or area, as determined by the regional war labor board. 
While it was the justification for many wage-rate increases, these 
generally were small and affected relatively few employees. 

12 General Orders 5 [7 Fep. Rea. 8379 (1942), 2 Termination Report 169 
(1947) ] and 31 [8 Fep. Rea. 7463, 11777 (1943), 9 Fep. Ree. 7511, 11468 (1944), 
10 Fep. Rua. 1262, 3359 (1945), 2 Termination Report 203, 207, 210, 211, 212, 


213 (1947) ]. These orders had some effect in restricting individual wage-rate in- 
creases, but because of the immensity of the task could never be strictly enforced. 
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3. Sub-Standard Wage Rates. Throughout the period of wage 
stabilization, increases necessary to correct sub-standards of living 
were approved. First, any wage below the 40 cents per hour minimum 
of the Fair Labor Standards Act was treated as being sub-standard. 
Later, regional boards were allowed to set higher sub-standard rates 
for their regions. At the end of the war, below 55 cents per hour was 
considered sub-standard everywhere, and 65 cents in some regions 
and industries. In applying this principle, workers paid somewhat 
more than the sub-standard rates in plants where sub-standard rates 
were being paid to other workers might also be increased, but only 
on a “‘tapering’’ basis, under which progressively smaller increases 
were allowed the better-paid workers. 

4. Intra-Plant Inequities. Increases were approvable in particular 
job rates which were far out of line with the general prevailing wage 
level in a given plant. Intra-plant inequities developed in wartime be- 
cause of numerous changes in job content, materials, etc. Still more, 
they were due to the fact that at that time many plants—even large 
plants—had only random rates. Wage control encouraged job evalua- 
tion and the adoption of orderly wage structures. In this process, 
many workers received wage increases, but most of these were small, 
typically averaging one or two cents per hour for all workers in the 
plant, but considerably more in occupations which had been badly 
out of line. 

5. Wage Rate Increases Linked to Increased Productivity. Increases 
in pay linked with increased productivity were approvable if the 
net effect was a reduced unit labor cost. This principle resulted in 
a very considerable spread of incentive systems during the war. 
Great efforts were made to prevent incentive systems from serving 
as a method for circumventing wage controls. Beyond question, 
however, incentive wage rates were far less strictly controlled than 
hourly rates. 

6. Fringe Benefits. In the last years of the war, improvements in 
conditions of employment of distinct monetary value, but not ex- 
pressed as wage rates, to a large degree replaced adjustments in 
wage rates. These concerned such matters as vacations with pay, 
paid holidays, overtime pay, shift premiums, call-in-pay, sick leave, 
and, to a lesser extent, health, welfare, and pension plans, group 
insurance, and travel pay. As to most of these fringe benefits, it was 
Board policy to approve such benefits in voluntary agreements if 
they were in line with prevailing industry or area practice. Only 
in unusual cases did it direct employers in disputes cases to establish 
health, welfare, and pension plans, group insurance, or sick leave, 
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but many such programs were established either unilaterally by 
employers or through agreements with unions. Vacations with pay, 
paid holidays, overtime rates, and shift premiums were quite common 
even before the war, but at that time came to be almost universal 
practice in American industry. 

7. Rare and Unusual Cases. From the beginning until the end, one 
of the reasons justifying wage increases was the need for such in- 
creases to promote the war effort in rare and unusual cases presenting 
peculiar manpower problems. The War Labor Board, however, 
viewed all requests for the approval of wage increases on this ground 
with much suspicion as, commonly, the workers who were to be 
attracted by the proposed higher rates were working in other im- 
portant war plants. Few not otherwise approvable wage increases 
were allowed on the “‘rare and unusual”’ plea. 


Statistics ON WorLD War II WaGeE STaBILiIzATION® 


Wage stabilization in World War II did not prevent wage increases 
but operated to restrict increases. In the existing situation of great 
and immediate need for war production and shortage of labor, many 
workers, undoubtedly, would have been able to get larger increases 
than they did but for the wage controls. It was particularly the 
better paid, organized workers who got but slight wage increases. 
As a result of wage controls, the lowest paid workers, the workers 
in the low wage areas, and the unorganized workers to some degree 
caught up with the workers in the well-organized industries. 

The published statistics for the period, January 1, 1941 to August 
1945, indicate an increase in average straight-time hourly wage rates 


13 An important result of wage controls not disclosed in this statistical sum- 
mary was the stimulus they gave to development of orderly wage structures. 
The War Labor Board always took the position that it poe | not deal with in- 
dividual wage rates. It insisted that employers seeking approval of wage increases 
had to work out job classifications, with job descriptions and fixed wage rates 
or rate ranges. In numerous disputes cases, the Board directed employers and 
unions to work out jointly orderly or improved wage structures to correct rate 
inequities. The most extensive programs of this kind which were carried through 
to successful conclusion were those in the aircraft, meat packing, steel, and tex- 
tile industries. The beginnings of job evaluation and orderly wage structures 
long antedated World War II, but the great stimulus to their development was 
afforded by wage controls in that period. 

4 The equalizing effects of wage controls are reflected in statistics published 
by the Wage and Hour Division of the United States Department of Labor on 
the operation of the Fair Labor Standards Act. In Jan 1941, there were 
1,580,000 workers in manufacturing industries who were paid less than 40 cents 
per hour; 2,970,000 paid less than 50 cents per hour; and 5,200,000 paid less than 
65 cents. Without any change in the legal minimum, as a result of the War and 
under the sub-standard principle applied in wage control, there were by August 
1945 no workers in manufacturing who were paid less than 40 cents per hour, 
and only 2,380,000 paid less than 65 cents. 
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in manufacturing industries of less than 18 per cent; in all wage rates 
of about 33 per cent; in gross hourly earnings of 48 per cent; and in 
gross weekly earnings of somewhat less than 60 per cent."® In the 
same period, the cost-of-living index went up somewhat more than 
30 per cent. The increase in average straight-time hourly earnings in 
manufacturing industries, thus, was less than two-thirds as great as 
the increase in the cost of living; the increase in all wage rates as 
great as the increase in the cost of living; the increase in gross hourly 
earnings (which reflect not only changes in wage rates, but also such 
factors as more overtime and shift premiums), around 50 per cent 
greater; and the increase in weekly earnings (which reflect also in- 
creased hours of work), nearly twice as great as the increase in the 
cost of living. ‘ 

More than two-thirds of the total increase in average straight- 
time hourly wage rates and in gross weekly earnings occurred before 
the passage of the Emergency Price Control Act of October 2, 1942, 
and more than half of the further increase occurred during the first six 
months of wage stabilization. During the remaining 28 months, aver- 
age straight-time hourly earnings in manufacturing advanced hardly 
at all; but some further increases occurred in gross hourly and weekly 
earnings, in consequence of higher overtime and shift premiums and 
the spread of incentive systems. 

The conclusion is inescapable—that wage control was quite ef- 
fective after it came into full operation. But workers in the war 
plants did not fare badly as their earnings increased more than did 
the cost of living. This was a result, mainly, of increased hours of 
work and greater production, not so much of higher wage rates. 

As the war approached a successful conclusion, there was a grow- 
ing restiveness of organized labor with the wage controls. This 
restiveness was reflected in the last years of the war by an attack 
by labor on the cost-of-living index, which was without warrant and 
accomplished nothing.’* Still more clearly did it appear in the demands 

18 These statistics are derived from the discussion of the effects of wage sta- 
bilization policies in 1 TermMINnATION Report, NaTionaAL War Lasor Boarp, 
536-560 (1947). Somewhat, but not essentially, differing estimates are given in 
studies by H. M. Douty anp Jonn T. DuNtop, PRoBLEMs AND POLICIES OF 
DispuTE SETTLEMENT AND WAGE STABILIZATION DurRING WorLpD War II 104- 
186 (U.S. Bureau of Labor Statistics No. 1009, 1951). 

1% In the last years of the war, organized labor continuously attacked the 
accuracy of what is popularly called “the cost-of-living index” published monthly 
by the U.S. Bureau of Labor Statistics, which is really the indices of retail prices 
in large urban centers, weighted in accordance with the importance of the several 
items in the budgets of workingmen’s families. These attacks led the National 
War Labor Board in 1944 to appoint a committee of experts, headed by Pro- 


fessor Wesley Mitchell, Director of the National Bureau of Economic Research, 
to make a thorough study of the accuracy of the cost-of-living index. The com- 
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for large wage increases which were made by the strong unions 
immediately after the war ended and which were the major cause of 
the great post-war strikes of the first ten months after the surrender 
of Japan. 


WaGE STABILIZATION DURING THE PERIOD OF DEMOBILIZATION 


No sooner had the war ended than the President, on the unanimous 
recommendation of the National War Labor Board, issued executive 
orders for the termination of its work. In the labor disputes field 
the orders directed the Board to take no new cases except upon the 
submission of both parties (later, no new cases whatsoever), but to 
decide all cases previously referred to it. In the wage stabilization 
field, they freed from the necessity of governmental approval all 
voluntary wage adjustments which employers indicated would not 
require price increases or which did not involve increased costs to the 
government. The War Labor Board functioned under these executive 
orders until its termination on December 31, 1945. It disposed of 
all pending disputes cases, but left for its successor many applications 
for wage increases and a large number of enforcement cases involving 
violations of the wage stabilization orders. 

The National Wage Stabilization Board,” the successor agency, 
functioned for fourteen months. It was constituted like the War 
Labor Board, but with less independence. Its approval was necessary 
for wage increases which employers were not willing to say they 
would not use as a basis for price increases. A large part of its work 
was concerned with the determination of the income-tax penalties 
to be enforced against employers who admitted, or were discovered, 
to have made illegal wage increases.'® 

During the 14 months the National Wage Stabilization Board 
functioned, average straight-time hourly earnings in manufacturing 
increased more than twice as much as during the three years of the 
war in which voluntary wage increases required War Labor Board 
approval. The National Wage Stabilization Board, however, can 





mittee found that the index correctly reflected changes in prices entering into 
the cost of living, but could not take full account of some deterioration in quality 
which occurred in some products during the War. It estimated that, if this factor 
were taken into account, the increase in the cost of living might be something 
like 3 per cent higher than appeared from the change in prices. 

7 This agency was created by Executive Order, No. 9672, December 31, 1945, 
11 Fep. Rua. 221 (1945), which also terminated the National War Labor Board. 
On the functioning of the National Wage Stabilization Board, see THE NaTIONAL 
Wace SraBi.izATIon Boarp, January 1, 1946—Fesruary 24, 1947, published 
by the United States Department of Labor, and Joun T. Dunuop, The Decontrol 
of Wages and Prices, in LABOR In Postwar AMERICA 3-24 (1949). 


18 See note 8 supra. 
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scarcely be held responsible. The 1814 cents per hour across-the- 
board wage increase pattern which developed out of the Steel Strike 
was a Presidential decision, not a policy of the Wage Stabilization 
Board. The Board developed some principles of its own to govern 
wage increases, but it seems to have had little influence upon the 
trend of wage rates. It went out of existence in February 1947 and 
that was the end of the World War II wage controls—nearly half a 
year before the ending of price controls. 


WaGeE CoNnTROL IN THE PRESENT PERIOD OF DEFENSE MOBILIZATION 
Legislation for Wage Controls 


The governmental control of wage increases now in effect is based 
upon the Defense Production Acts of 1950 and 1951.!* Their provisions 
differ only in relatively minor respects from the corresponding 
provisions of the Price Control Act of 1942. The principal difference 
lies in the statutory authority vested in the Director of Economic 
Stabilization. The present law makes the Wage Stabilization Board 
subordinate to the Director of Economic Stabilization. When Mr. 
Valentine held that office in the first months of the 1950 Act, he 
insisted that he had the final say even in the disposition of specific 
wage increase cases and in the selection of key personnel. In this 
position, he clashed head on with the Wage Stabilization Board and 
wage control never got under way until he was replaced by Eric 
Johnston in January 1951. Since then and particularly after the re- 
organization of the Wage Stabilization Board in May 1951, that 
board seems to have enjoyed a degree of independence more nearly 
comparable to that of the National War Labor Board of World 
War II. 

Of greater seriousness for the effective administration of wage 
controls have been the differences between World War II and present 
legislation in regard to the control of prices. The 1950 Defense 
Production Act all but exempted agricultural prices from controls, 
and the Capehart and Herlong Amendments included in the 1951 
Act require maximum price limits to be set so as to cover all cost 
increase up to July 1951 and to allow retailers their customary mark- 
ups on such increased costs. While having nothing directly to do 
with wage controls, these provisions have led union leaders to de- 
nounce price control as a joke and have made the workers less willing 


to accept wage controls. 





19 64 Stat. 798, 50 U.S.C. App. § 2061 (1950); Pub. L. No. 96, 82d Cong., 1st 
Sess. (July 31, 1951). 
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Wage Stabilization Board 


The present wage stabilization program is administered by the 
Wage Stabilization Board.”° This board is organized as was the Na- 
tional War Labor Board. It, too, is a tripartite board, with an equal 
vote for the public, industry, and labor members. All members are 
appointed by the President, but the industry and labor members 
are really selected by the major national organizations representing 
these interests. The chairman and vice-chairman are appointed by 
the President from among the public members. 

In its internal organization and procedures, the Wage Stabilization 
Board has essentially copied the National War Labor Board. It has 
established twelve regional boards but to date only one industry 
commission—for the building construction industry.”! Like the War 
Labor Board, it has an executive director, a general counsel, an 
appeals board, a case analysis division, and a disputes director. It also 
has an enforcement division, with subordinate enforcement boards 
in all regions. These boards are, to all intents and purposes, in- 
dependent of the regional boards and are constituted exclusively of 
public members; while in World War II enforcement was a function 
of the regional boards and performed on a tripartite basis. 

Probably a more significant innovation is the appointment of a 
considerable number of Board committees with power to act for 
the Board in specified types of cases or to study unsettled problems. 
This would seem to represent a most intelligent use of the specialized 
knowledge of some members and, probably, has operated to promote 
the Board’s efficiency. 

The Board has a sizeable staff but one which is not as large as 
that of the War Labor Board, particularly in the regional offices. 
All members of the staff have been selected under civil service 
rules. Many have been recruited from other governmental agencies; 
many of the others are younger university faculty people and graduate 
students. The recruitment, both of Board members and of staff 
personnel, has proven more difficult than in World War II. The 
turnover among Board members has been very great and many 
members have rendered part-time service only. 





20 Salary increases are also subject to control. The salary stabilization program 
is administered by the Salary Stabilization Board, which to all intents and pur- 
poses has functioned entirely independently of the Wage Stabilization Board, 
although both are within the Office of Economic Stabilization. 

21 The Detroit Regional War Labor Board recently has been designated to 
handle all cases involving the re of the major automobile companies wherever 
they may be situated. It had the same jurisdiction in World War II, being in 
effect both a regional board and an industry commission. 
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A further difficulty confronting the Wage Stabilization Board has 
been that of inadequate appropriations. Government agencies never 
have as much money as they think they need, but it was extremely 
harsh treatment for Congress in its last session to greatly reduce the 
appropriations for economic stabilization. 


Development of Wage Stabilization Policies 


The Wage Stabilization Board was organized in October 1950, but 
no wage stabilization orders were issued until January 27, 1951. On 
that day the Economic Stabilization Administrator issued General 
Wage Regulation 1,” freezing wage rates at the levels prevailing on 
January 25, 1951. At the same time, it was announced that the 
wage freeze would be in effect only until the Wage Stabilization 
Board worked out a policy permitting increases not inflationary in 
nature. The Board did not come up with such a policy until February 
17, 1951, when the industry and labor members recommended that 
increases in straight-time hourly wage rates be allowed up to not 
more than 10 per cent above January 1, 1950.”* This recommendation 
was incorporated in General Wage Regulation 6,% issued by the 
Economic Stabilization Administrator. 

This order led to the withdrawal of the labor members from the 
Board. Despite many efforts, this breach was not healed until May. 
In the meantime, the Board’s executive director performed some of 
its functions and the Economic Stabilization Director issued a few 
wage regulations on his own authority, which sanctioned some wage 
increases under contracts made prior to January 27, 1951 although 
they exceeded the limit of 10 per cent above January 1, 1950. 

On May 8, 1951, the Wage Stabilization Board was reconstituted, 
with George W. Taylor as its chairman and a stronger board through- 
out.2* Until Congress decided late in June what to do about the 


2216 Fep. Rea. 1014 (1951). 

23 In the interim the Wage Stabilization Board had agreed upon General Wage 
Regulation 2 [16 Fep. Ree. 1014 (1951) ] which exempted from the wage freeze 
order increases made under labor-management agreements concluded or deter- 
mined on or before January 25, 1951. The “determined” language of this order 
was adopted to exempt from control the large increases provided for in agree- 
ments made by the United Mine Workers with the coal operators which were 
not signed and did not become effective until after the wage freeze order was 





issued. 

*% 16 Fep. Rea. 1951 (1951) as amended 16 Fep. Ree. 12823 (1951). 

2% The Economic Stabilization Administrator (Johnston), however, refused to 
sanction any increases exceeding the 10 per cent formula unless provided for in 
prior contracts. His attitude was a powerful factor in inducing organized labor 
to resume participation in the Wage Stabilization Board. 

% Quite a few of the members of the reconstituted Wage Stabilization Board 
were members of the original Board, but the reorganization brought in men 
with more prestige on all three sides of the table. 
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continuance of price and wage controls, the new Board could do 
little more than to make preparations for functioning once Congress 
cleared the way. Then in July and August, it set up regional boards 
and reached decisions on many questions of policy, including the 
troublesome issue of further cost-of-living increases. 

Early in September, Professor Nathan P. Feinsinger of the Wis- 
consin Law School, who had come on the Wage Stabilization Board 
when it was reconstituted in May, became its chairman. During the 
half year which has since elapsed, the Board has slowly developed a 
more extensive set of wage stabilization policies. Both Taylor and 
Feinsinger have given the reconstituted Board highly competent 
leadership. While some sharp differences among the several groups 
of Board members have developed, a surprisingly large number of 
policy decisions have been made by unanimous votes. The Wage 
Stabilization Board has not been able to keep quite up to date with 
its case load, but probably has a better record than its sister agency, 
the Salary Stabilization Board. It has done a better job also than 
did its counterpart of World War II in clarifying and explaining its 
orders. 

The Present Wage Stabilization Policies 


The general wage regulations adopted by the Wage Stabilization 
Board now in force are quite similar to the general orders of the 
National War Labor Board in World War II, except for differences 
in content. There were some 30 odd general orders of the War Labor 
Board, while 21 general wage regulations have been issued to date 
(March 1, 1952) by the Wage Stabilization Board. 

An innovation is the practice of the Board of issuing some of its 
policy determinations in the form of resolutions. These are instruc- 
tions to its staff and the regional boards, rather than regulations 
binding on the public. These resolutions are not as detailed as reg- 
ulations and have some of the aspects of trial balloons, to be later 
issued as regulations, with such modifications as experience may 
show to be necessary. 

The general regulations of the present Board set forth the con- 
ditions under which wage rates may be increased. The most im- 
portant of these regulations now in effect are briefly summarized 
below, but it should be understood that this summary gives high 
points only. Employers and others interested should consult the 
complete text of the applicable regulations and the official explana- 
tions thereof, which are obtainable from the regional or national 
wage stabilization boards. 
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1. Cost-of-Living Adjustments. Regulation 6?” permits an increase 
of 10 per cent in average straight-time hourly earnings above Jan- 
uary 15, 1950. Regulation 8** approves further adjustments in wage 
rates, made not more frequently than once in six months, equal to 
the changes in the cost of living since the prior contract date. Com- 
bined, these regulations now allow increases of slightly more than 
13 per cent over the rates in effect in January 1950. This is to be 
compared with the 15 per cent increases approvable under the Little 
Steel formula in World War II. The present regulations, however, 
will permit greater increases in the future as the cost of living in- 
creases. 

2. General Increases Exceeding Otherwise Permissible Limits. In- 
creases exceeding otherwise permissible limits may be made only 
with specific Board approval. The regulations provide that such 
approval is conditional upon a showing that the rates at issue were 
grossly out of line with their normal relationships or that the in- 
creases are necessary to meet unusual manpower needs, as certified © 
by the Defense Manpower Administration.*® 

3. Tandem Wage Increases. Regulation 10*° permits across-the- 
board adjustments on a principle which had no parallel in World 
War II except for a short period when wage controls were first estab- 
lished. This is the rule that increases not otherwise approvable, may 
be given to workers whose wage rates historically have followed the 
rates paid other workers to keep their wages in line with those of 
these other workers. 

4. Intra-Plant Inequities. Under General Wage Regulation 18,*! 
wage rates may be increased to correct intra-plant inequities, on 
much the same basis as in World War II. 

5. Individual Rate Increases. Regulation 5*? permits increases in 
the rates of pay of individual workers through promotions or on a 
merit or automatic basis, up to an average of six per cent per year, 
such increases to any individual to be made not more frequently 
than twice a year. The corresponding order in World War II per- 
mitted increases up to an average of five per cent. 

6. Incentive Wages.* New piece and other incentive wage rates 
may be established without necessity of approval, if they are fixed 


27 16 Fep. Rec. 1951 (1951) as amended 16 Fep. Ree. 12823 (1951). 

28 16 Fep. Rea. 2032 (1951) as amended or revised in 16 Fep. Rea. 2222, 6513, 
7701, 8740, 12823 (1951). 

2° Sections 4 and 5 of General Wage Regulation 6, 16 Fep. Rea. 1951 (1951) 
as amended 16 Fep. Rea. 12823 (1951). 

%° 16 Fep. Rea. 2223 (1951) as amended 16 Fep. Rea. 5015 (1951). 


3116 Fep. Rea. 12510 (1951). 
3 16 Fep. Rea. 1236 (1951) as amended 16 Fep. Rea. 1507, 7697, 8547 (1951). 


%3 General Wage Regulation 15, 16 Fep. Rea. 7701 (1951). 
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in accordance with an established plan for determining such rates. 
Employers, however, must be prepared to disclose their computations 
and must get special approval if they change their incentive plan or 
adopt a new one. 

7. Commission Payment. Increases in commission earnings due to 
a large sales volume do not require approval, but any change in 
commission rates must be specially approved. 

8. Health and Welfare Plans.* Specific ‘‘review criteria’ have 
been laid down for the establishment of new health and welfare 
plans or the modification of old ones. All new or modified plans must 
be reported to the Board, but if not disapproved within 30 days may 
be put into effect. Plans not thus automatically approved must have 
specific Board approval. 

9. Other Fringe Benefits.*” Changes in vacation pay, premium pay, 
shift differentials, and like fringe benefits are permitted if they are 
in line with industry or area practice. 

10. Contracts in Effect On or Before January 25, 1951.8 Under 
various regulations, the Wage Stabilization Board has approved 
all increases resulting under provisions of contracts which were in 
effect on January 25, 1951. This includes cost-of-living escalator 
clauses and annual improvement factors; also, the payment of 
bonuses not exceeding those previously paid. 

11. Construction and Agricultural Wage Rates. Only one basis is 
recognized for wage-rate changes in the construction industries—a 
10 per cent increase above the rates paid on June 24, 1950, the date 
of the invasion of South Korea by the Communists. 

Agricultural wage-rate increases this time are within the juris- 
diction of the Wage Stabilization Board. This Board has exempted 
all increases in such rates from necessity of approval which do not 
bring the pay to above 95 cents per hour. Regional boards may re- 
quire approvals of agricultural wage rate changes in specified areas 
or lines of work, and the San Francisco board has done so in two areas. 

12. Productivity Increases. The one major unsettled question of 
policy in wage stabilization at present would appear to be that of 
productivity increases. The Wage Stabilization Board has sanctioned 


* General Wage Regulation 20, 17 Fep. Ree. 1893 (1952). 

5 General Wage Regulation 19, 17 Fep. Rea. 824 (1952). 

* General Wage Regulation 21, 17 Fep. Rea. 1895 (1952). When it issued this 
regulation the Board stated that it would continue the study of industrial pen- 
sion developments and would supplement the present controls if necessary. 

_ ™ General Wage Regulation 13, 16 Fep. Rec. 7328 (1951), and Board Resolu- 
tion 40, 17 Fep. Rea. 22 (1952). 

38 General Wage Regulation 8, 16 Fep. Rea. 2032 (1951) as amended 16 Fep. 

ame 6513, 7701, 8740, 12823 (1951); and Board Resolution adopted June 
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increases resulting from additional production under existing in- 
centive plans and also increases through the operation of improve- 
ment factors included in contracts entered into before wage stabiliza- 
tion. But no broader basis for increases in rates or earnings linked to 
increases in productivity has been formulated to date. 


Limits and Procedures 


The several bases for approvable changes in compensation are in- 
dependent of each other. None of the increases permissible under 
any criterion other than cost-of-living adjustments has to be in- 
cluded in computing the permissible cost-of-living increase. The 
effect is, of course, to allow total increases in many cases considerably 
exceeding the increase in the cost of living. 

The Wage Stabilization Board, unlike the National War Labor 
Board, has made extensive use of the device of advance, automatic 
approval of wage-rate changes made voluntarily. Increases permis- 
sible under the criteria the Board has established in its general wage 
regulations do not require its approval, although some types of ad- 
justments must be reported in advance to the Board. Only voluntary 
increases going beyond the stated principles require specific approval. 
Most changes do not now even have to be reported to the Board, 
in contrast to its earlier policy. 


Labor Disputes Cases 


Unlike the National War Labor Board during World War II, the 
Wage Stabilization Board has only very limited jurisdiction in re- 
lation to labor disputes. It can act in labor disputes only after the 
President has intervened in a strike or threatened strike which he 
deems is seriously endangering the nation’s defense effort, and in 
other disputes only on voluntary joint submission by the parties. 
Less than twenty labor disputes cases have come before the Wage 
Stabilization Board to date, and less than half that number have 
been decided. Somewhat more than half of all the labor disputes 
cases have been referred by the President. 

The Wage Stabilization Board, as yet, has not developed a uniform 
procedure for handling labor disputes cases. In the cases it has de- 
cided, it has dealt with all issues presented, not only with demands 
for wage increases. It has always insisted that before it will consider 
a case, workers on strike must return to work. In voluntary sub- 
missions, it has also demanded in advance a promise that both 
parties will accept its decision, and it has imposed the further test 
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that a substantial connection with the defense effort must be es- 
tablished before it will take the case. 

Of all disputes cases, the most important has been the Steel Case 
now pending. In this case, a tripartite panel constituted of non- 
members and headed by Professor Harry Shulman, of the Yale 
Law School and the Ford Umpire, has devoted several weeks to 
hearings and, presumably, will soon make recommendations on all 
of the many issues in the case. These involve not only a demand for 
a large wage increase, but such matters as the union shop, guaranteed 
annual wages, improved industrial pensions, and longer vacations. 
There has been much speculation regarding the panel’s recommenda- 
tions and the Board’s decision. Many of the guesses have been to 
the effect that the Board will, in this case, announce a new wage 
stabilization policy allowing greater increases. That seems unlikely 
as large increases are possible through a combination of the policies 
already announced. Out of the Steel Case, however, may come a 
general policy on productivity increases. Definitely involved in the 
case, although not a formal part of it, is the insistence of the steel 
companies upon a price increase to match any wage increase that 
may be allowed. What seems likely is that the Board’s decision will 
be in the nature of an acceptable package settlement, directed by the 
Board but largely negotiated by the panel and Board members, 
between the parties and the several interested government agencies. 
The union has postponed the strike it voted before the President 
intervened for a second time, until March 24, apparently to allow 
more time for working out such a settlement.*® 


Results of Wage Stabilization 


Available statistics seem to support the contention that wage 
stabilization has proven quite effective in the present period of de- 
fense mobilization. As reported by the United States Bureau of 
Labor Statistics, straight-time hourly wage rates in manufacturing 
increased by 10 cents per hour or 7.1 per cent in the eight months 
from June 1950, when the Korean war began, to February 1951, 


3° As this goes to print the Board has announced its decision, which provides 
for a wage increase starting at 12.5¢c per hour and moving upward at the end of 
each six month period to a final rate of 17.5¢c to commence January Ist, 1953. 
In addition a union shop, a package of fringe benefits and increases in shift dif- 
ferentials were recommended. As is well-known the industry rejected the Board’s 
finding and as a strike threatened, the President seized the mills. Subsequent 
events have compounded confusion. Your author considered revising his pre- 
diction, but since no solution has been reached the prediction is allowed to stand. 
Any attempt to discuss the Steel Case in greater detail at this time would be 
impossible and would necessitate at least another complete article. This can 
best be reserved for experts in constitutional law and labor law. 
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the month following the launching of the wage stabilization program. 
In the next eight months, from February to October 1951, the in- 
crease was only 4 cents per hour, or 2.7 per cent. 

These statistics, however, do not tell the whole story. The marked 
slowing up in wage increases is not to be attributed solely to wage 
stabilization. Other major factors explaining this development are 
the let-up of inflationary pressures, the slower development of the 
defense program, and the change in the psychological attitude of the 
American people from fear of an almost immediate all-out war to a 
failure to appreciate that a war on many fronts is now in progress. 
The let-up in inflationary pressures during the past year is shown 
in an only slight increase in the general price level and in the cost-of- 
living index. Following the invasion of South Korea, there was 
tremendous buying by producers and retailers for inventories and 
also by consumers in anticipation of expected shortages. Expectations 
of large government orders and of manpower shortages led to some- 
thing like competition in voluntary wage increases. The more favor- 
able turn in the Korean war and, above all, the development of a 
feeling that all-out war is still far off and, perhaps, may never come, 
resulted in a slowing-up in demand in 1951 and in the largest personal 
savings we have ever had. 

The formula of a permissible wage increase of 10 per cent in average 
straight-time hourly earnings on January 1, 1950, adopted at the out- 
set, in protest against which the labor members withdrew from the first 
Wage Stabilization Board, allowed a larger wage increase than the 
increase in the cost of living. Wage Regulation 8*° allows a further 
increase, beyond the 10 per cent over January 1, 1950, equal to the 
increase in the cost of living since the conclusion of the last contract. 
Numerous other bases for approvable increases allow still greater 
increases in wage rates. 

These facts afford an apparent foundation for the quip that the 
*‘W.S.B.”’ should be read ‘‘Wage Stimulation Board,” instead of the 
official ‘‘Wage Stabilization Board.’’ Wage increase limits, indeed, 
have some tendency to become goals to be won by labor. There is 
little question that this has occurred in the present defense mobiliza- 
tion period, as it did in the first period of wage stabilization in World 
War II. 

It does not follow that wage stabilization has been ineffective. 
It is important to ever remember, in this connection, that substantial- 
ly all of the cases the Wage Stabilization Board has decided have 
been voluntary wage adjustments. More than half of these have been 





49 See note 38 supra. 
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made unilaterally by the employer; all the rest in agreements between 
employers and unions, in only a few of which the government has had 
any part. Wage rates have been increased, not by order of the Wage 
Stabilization Board, but by the action of employers and unions. 

In relatively few cases in which its approval was sought has the 
Wage Stabilization Board completely turned down the request. In a 
much larger number of cases, the board has given approval only to a 
smaller increase than proposed by the parties. This has been partic- 
ularly true in the actions of regional boards in recent months. While 
the Wage Stabilization Board has been condemned by many employ- 
ers for being too ready to find reasons for approving wage increases, 
quite a few unions, particularly the United Automobile Workers and 
the International Union of Electrical, Radio, and Machine Workers, 
both among the largest of C.I.0. unions, have become very embittered 
about the failure of the Board to sanction increases that employers 
were willing to allow their members. 


PROSPECTS 


The Defense Production Act expires June 30, 1952. It must be re- 
enacted in some form or both price and wage stabilization will then 
terminate. President Truman has recommended the continuance of 
this Act for another year, but with a change eliminating the Cape- 
hart and Herlong Amendments. 

Strong opposition exists, in and out of Congress, to the continuance 
of price controls. But for the fact that this is an election year, the 
probability would be against a continuance of these controls, in 
view of the strong conservative majority in both houses. With a 
national election immediately ahead, most Washington observers 
predict that the Defense Production Act will be renewed in some 
form, but few expect that price control will be made tighter as the 
President has recommended. There seems to be less objection to 
wage controls, but those, assuredly, will not be continued if price 
controls are terminated. 

To date, wage stabilization has not proven very restrictive. But if 
continued and if the policies which the Wage Stabilization Board has 
adopted are adhered to, wage stabilization is likely to prove more 
restrictive ere long. That would repeat what occurred in World War 
II. 
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Probate in Common Form in the United States: 
The Problem of Notice in Probate Proceedings 


SHELDON S. Lrevy* 


It is revolting to have no better reason for a rule of law than 
that so it was laid down in the time of Henry IV. It is still more 
revolting if the grounds upon which it was laid down have van- 
ished long since, and the rule simply persists from blind im- 
itation of the past.! 


The probating of wills in common form—a system whereby a 
deceased’s testamentary documents acquired legal force, despite 
interested parties being unaware of the proceedings—still remains in 
effect in more than one-third of our states. This procedure, extensively 
employed by the ancient English ecclesiastical courts, was adopted at 
a time when parties interested in the probate of a will were generally 
given actual notice of the death of a testator. Legal scholars and 
practitioners have criticized this probate technique; for when notice 
to interested parties is absent, gross injustice may result. Cases in- 
volving failure of notice have come before state courts and have 
necessitated wasteful litigation. Such cases and the accompanying 
waste and possible injustice can be eliminated only by the initiation 
of an effective notice procedure. 

Recently, a disturbing,? yet pre-eminently sensible, decision by 
the Supreme Court of the United States in Mullane ». Central 
Hanover Trust Company® provided a concrete constitutional founda- 
tion upon which enlightened state legislatures could dismantle unfair 
and impractical methods of giving notice and build anew a system 
designed to afford substantial justice. In brief, the case made notice 
by publication alone to known, interested beneficiaries of a common 
trust pool inadequate, and required, at least, publication plus mail- 
ing to such persons to satisfy due process. The question immediately 
was posed as to whether the decision applied to probate proceedings 
as well. The vast majority of our state law-making bodies, however, 
prefer to adopt an attitude of “watchful waiting’”’ as to the outcome 





* B.A., Columbia College, 1948; LL.B., Yale University, 1951; Member of the 
New York State Bar. Attorney with the New York State Crime Commission. 

1 Holmes, Path of the Law, 10 Harv. L. Rev. 457, 469 (1897). 

? Disturbing, in that it was thought that the decision would radically uproot 
a time-tested system and open the way to a deluge of jurisdictional attacks on 
litigation decided long before. 

3339 U. S. 306 (1950)... 
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of pertinent litigation on the subject in their own bailiwicks, or, 
contrariwise, actively to campaign to confine the obvious broad in- 
tentions of the decision to the relatively minute field of common 
trust fund law. 

It would seem reasonable to hope, indeed even expect, that state 
legislatures would be motivated by the Mullane case to investigate 
the notice problem and draft a just and workable solution. However, 
as will be seen later, this has not been the case. 

Therefore, the basic problem of effective notice, apparently un- 
scathed by the force of the Mullane case, remains a perennial fly in 
the ointment of probate procedure. The question, then, in antiquated 
legal terminology, is whether we should have ‘probate in solemn 
form’”’ or “probate in common form.’’ Shall we have notice or no 
notice in probate proceedings? This is the subject that will be ex- 
plored in this article, with incidental reference to the kinds of notice 
required and their relative efficiency.* 


THE BACKGROUND 


In the English ecclesiastical courts, which had jurisdiction of 
testaments and intestacies,’ there were two modes of proving testa- 
ments: (1) ‘In the common form,’’* and (2) ‘In the solemn form.’’? 
The proceeding in common form, “. . . in which the executor or 
another person desiring to establish the will, produced it and proved 
its execution by his own oath or such other witnesses as might be 
required,’’® was ex parte® and without notice to any interested person;'® 
but if a will had been so proved, it could nevertheless be proved 
again in solemn form, in which case interested parties, such as the 
surviving spouse or next of kin of the deceased, to whom his goods 
would descend in case he died intestate, were given notice and op- 





‘ This article will not be concerned with the possibility of waiver of notice by 
interested parties, the proof required in probate proceedings, the probate of 
nuncupative wills, for which requirements may be entirely different from those 
for probate of ordinary wills, or the administration of intestate estates. 

5 2 CooLey, BLAcKSTONE’s CoMMENTARIES Bk. III, 97 (1873). 

6 Variously termed: ‘‘non-contentious” or “ex parte.’”’ See 2 WoERNER, THE 

ERICAN LAw oF ADMINISTRATION 707 (3d ed. 1923). 

7 Variously termed: “contentious” or “‘per testes.’”’ Ibid. 

8 ATKINSON, Law or WILLs 428 (1987). 

* “This... term... is used by the courts in at least two distinct senses. It 
means only that the parties opposed to the admission of the will to probate 
have no right to introduce evidence opposed to that introduced by those who are 
interested in having the will admitted to probate, even though such adverse 
parties are entitled to notice of the application for-admission of the will to pro- 
bate. It also means that the will may be offered for probate without any notice 
to the parties opposed to its admission.” 2 Pacr, THe Law or Wits § 569 
(3d ed. 1941). For the purpose of this article, the latter meaning should be used. 

10 This will be considered as the principal distinction between probate in 
common and solemn forms. 
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portunity to be heard at the probation of the testament. In the solemn 
form, witnesses were sworn and examined thoroughly by the party 
producing them and the adverse party, and a decree was entered in 
which the validity or invalidity of the testament was determined." 

The right of an interested party to contest a testament or its pro- 
bate, under the English practice during the late 18th Century, was 
confined to the proceeding to probate in solemn form. This right 
continued until barred by limitation, the period of which, according 
to Swinburne, was ten years, but according to Dr. Godolphin, was 
thirty years," after the probate in common form. 

The rule in England today remains unchanged as to the probate 
of a will, and the terms common form and solemn form are still in 


use.'4 
Tue Present UNITED States Law 


In the United States, in seventeen states wills may be probated 
without the necessity of notice to the heirs at law or other interested 
parties. The practice as embodied in the statutes is based on the 


11 In re Towndrow’s Will, 47 N.M. 173, 138 P.2d 1001 (1943); In re Hodnett’s 
Will, 65 N.J. Eq. 329, 55 Atl. 75 (1903); Malone v. Cornelius, 34 Ore. 192, 55 
Pac. 536 (1899); 2 Pace, THe Law or WI is § 565 (3d ed. 1941). 

As Swinburne tells the story in his own words: 

...,Wwe may easily perceive the differences betwixt the one and the other: 

of which differences, I poy on this to be of the greatest moment, that in 

the vulgar forme, such as have interest are not cited to be present at the 
probation of the will, whereas observing the forme of law, they are to be 
cited to that end: which difference of forme workeith this diversitie of effect; 
namely, that the executor of the will proved in the absence of them which 
have interest, may be compelled to prove the same againe in due forme of 
law. And if the witnesses be dead in the meantime, it may endanger the whole 
testament, especially if ten yeares be not past since the probation, whereby 
necessary solemnities are presumed to have beene observed; whereas the 
testament being proved in forme of law, the executor is not compelled to 
prove the same any more: and although all the witnesses afterwards be dead, 
the testament doth still retaine his full force. 

2 SwInBURNE, TESTAMENTS AND WILLs 816 (7th ed. 1803). 

12 See note 11 supra. 

134 Burn, EcciesiasticaL Law 207 (5th ed. 1798). 

4 9 Hautspury STaTuTEs oF ENGLAND 771-3 (2d ed. 1949). 

% Ark. Stat. ANN. tit. 62, § 2109 (1951 Supp.), Newton Ex’r v. Cocke Ex’r, 
10 Ark. 169 (1849); Dex. Rev. Cope § 3799 (1935), Conner v. Brown, 39 Del. 
529, 3 A.2d 64 (1938); Ga. Copr Ann. § 113-601 (1933), Sutton v. Hancock, 
118 Ga. 436, 45 S.E. 504 (1903); Ky. Rev. Strat. Ann. § 394.220 (1948), Crain 
v. Crain, 268 Ky. 262, 104 S.W.2d 992 (1937); Mp. Ann. Cope Gen. Laws 
art. 93, §§ 358, 359 (1939), O’Hara v. Miller, 153 Md. 111, 137 Atl. 473 (1927); 
Miss. Copge Ann. § 496 (1942), Kelly v. Davis, 37 Miss. 76 (1859); Mo. Rev. 
Srat. Ann. § 529 (1939), State ex rel. Mitchell v. Gideon, 215 Mo. App. 46, 237 
8.W. 220 (1922); N.H. Rev. Laws c. 351, § 6 (1942), Knight v. Hollings, 73 N.H. 
495, 63 Atl. 38 (1906); N.J. Srar. Ann. § 3:2-21 (1939), In re Allison’s Estate, 
106 'N.J. Eq. 55, 150 Atl. 52 (1930); N.C. Gen. Sra. Ann. c. 31, § 12 (1943), 





In re Will of Neal, 227 N.C. 136, 41 S.E.2d 90 (1947); Ore. Comp. Laws x 
§ 19-204 (1940), Thomas Kay Woolen Mill Co. v. Sprague, 259 Fed. 338 (D. 
Ore. 1919); Wells’ Estate, 7 Pa. County Court aye 354 (1889), by judicial con- 
struction, see also Pennsylvania Register of Wi 


Act of 1951, Laws of Penn. c. 
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English ecclesiastical court system of probate in common form, with 
or without modifications."* ‘“No citation of any parties is necessary 
either by personal service or by publication of the notice. The court 
obtains jurisdiction to probate the will simply by reason of the 
fact that the executor or some other person presents the will to- 
gether with a petition for its establishment.’ Occasionally, the 
statutes actually use the old expression “probate in common form.’’!* 

In thirty-one states, however, statutes require some sort of notice 
to be given to interested parties for the valid probate of a will.'® 


159 (1951) (effective Jan. 1, 1952); S.C. Copr Ann. § 8932(1) (1942), Reed v. 
Lemacks, 204 S.C. 26, 28 S.E.2d 441 (1943); Burrow v. Ragland, 25 Tenn. (6 
Humph.) 481 (1846), by judicial construction; Va. Copz ANN. § 64-81 (1950), 
Senliee v. Broaddus, 144 Va. 727, 130 S.E. 794 (1925); Wasn. Rev. Srar. 
Ann. § 1380 (Supp. 1940), In re Elliott’s Estate, 22 Wash.2d 334, 156 P.2d 427 
(1945); W. Va. Cope Ann. § 4070 (1943), In re Winzenrith’s Will, 133 W. Va. 
267, 55 S.E.2d 897 (1949). 

16 See 2 WoERNER, THE AMERICAN Law oF ADMINISTRATION 714, 715 (3d ed. 
1923). 

17 ATKINSON, Law oF WILLS 439 (1937). 

18In Arkansas, Georgia, New Hampshire and South Carolina. See note 15 
supra. 

19 Ara. CopE ANN. tit. 61. §§ 48, 50 (1940), Knox v. Paull, 95 Ala. 505, 11 So. 
156 (1892); Ariz. Cope Ann. tit. 38, § 206 (1939), § 207 (Amend. 1951); Can. 
Pros. Cope Ann. §§ 327, 328 (Deering 1949), In re Davis’ Estate, 151 Cal. 318, 86 
Pac. 183 (1906); CoLo. Strat. Ann. c. 176, § 50 (1935), In re Will of Dunphy, 
60 Colo. 196, 153 Pac. 89 (1915); Conn. Rev. Gun. Start. § 6960 (1949), Gill v. 
Bromley, 107 Conn. 281, 140 Atl. 721 (1928), but there may be a probate in 
common form where there is a finding that the estate of the testator is not more 
than sufficient to pay the expenses of administration and of the funeral and last 
sickness; D. C. Cope tit. 19, § 301 (1940), Lewis v. Luckett, 32 App. D.C. 188 
(1908); Fia. Stat. ANN. §§ 732.09, 732.11 (1949), Torrey v. Bruner, 60 Fla. 365, 
53 So. 337 (1910); Ipano Laws Ann. §§ 15-206, 15-207 (1947) ; Inu. ANN. Star. c. 
3, § 216 (Smith-Hurd 1941), Pratt v. Hawley, 297 Ill. 244, 130 N.E. 793 (1921); 
Inp. Stat. Ann. § 7-505 (Baldwin 1933), iy roy Fehler, 181 Ind. 441, 104 N.E, 
22 (1914); Iowa Cope § 633.20 (1950); . Gen. Stat. Ann. §§ 59-2209, 
59-2222 (Cum. Supp. 1947), In re Estate of Oliver, 162 Kan. 407, 176 P.2d 574 
(1947); La. Cope Prac. Ann. art. 935 (1942), Succession of Price, 197 La. 579, 
2 So.2d 29 (1941); Mr. Rev. Srar. c. 141, § 5 (1944), Nichols v. Leavitt, 118 Me. 
464, 109 Atl. 6 (1920); Donnell v. Goss, 269 Mass. 214, 169 N.E. 150 (1929), 
by judicial construction; Micu. Comp. Laws § 702.29 (1948); Minn. Srart. 
Ann. § 525.24 (1945), In re Estate of Stenzel, 210 Minn. 509, 299 N.W.2 Ose); 
Mont. Rev. Copes Ann. §§ 10025, 10026 (1935), In re Estate of Charlebois, 6 
Mont. 373, 12 Pac. 775 (1887); Nes. Rev. Stat. § 30-217 (1943), In re Estate 
of Bayer, 116 Neb. 670, 218 N.W. 746 (1928); Nev. Srart. c. 301, § 1 (1951), 
Bailey v. Gates, 52 Nev. 432, 290 Pac. 411 (1930); N.M. Srar. Ann. § 32-204 
(1941), In re Towndrow’s Will, 47 N.M. 173, 138 P.2d 1001 (1943); N.Y. Sur- 
ROGATE’s Court Act § 140, Matter of Wright, 224 N.Y. 293, 120 N.E. 725 
(i918); N.D. Rev. Cope §§ 30-0501, 30-0209 (1943); Onto Grn. Cope Ann. 

10504-17 (Page Supp. 1948), Young v. Guella, 67 Ohio App. 11, 35 N.E.2d 997 
{roal) Oxta. Stat. ANN. tit. 58, §§ 25, 26 (1941), In re Green’s Estate, 114 

kla. 283, 251 Pac. 1008 (1926); R.I. Gen. Laws c. 571, § 3(2) (1938), Clarke 
v. Clarke, 7 R.I. 45 (1861); S.D. Copr §§ 35.0206, 35.0217 (1939), Carter v. 
Frahm, 31 S.D. 379, 141 N.W. 370 (1913); Tex. Stat., Rev. Crv. arts. 3333, 
3334, 3336, 3337 (1939), Steele v. Caldwell, 158 S.W.2d 867 (Tex. Civ. App, 
1942); Uran Cope Ann. § 102-3-5 (1943), Barrette v. Whitne , 36 Utah 574, 
106 Pac. 522 (1909); Vr. Pus. Laws § 2835 (Rev. of 1947), Everett v. Wing, 
103 Vt. 488, 156 Ati. 393 (1931); Wis. Stat. § 324.18(1) (1951); Wyo. Comp. 
Stat. ANN. §§ 6-208, 6-209 (1945). 
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As to the kind of statutory notice that is required, four states 
primarily demand personal service,?° four exact notice by publica- 
tion,”! three call for notice by mailing,”* and thirteen insist upon both 
publication or posting and mailing or personal service.** Michigan 
and Rhode Island require notice by publication, mailing and personal 
service; Texas requires publication, posting and personal service; 
and Oklahoma requires publication, posting and mailing. In Con- 
necticut and Wisconsin it is necessary to have either publication or 
personal service at the court’s discretion; but Wisconsin, in order 
to conform to what it believes to be the import of the Mullane de- 
cision, has added a mandatory mailing provision when publication 
is used.*> Ohio leaves the type of statutory notice entirely to the 
discretion of the court.” 

The effect of failure to give the required notice depends solely 
upon the statute (or the court’s construction of the statute). In 
fifteen states it is held that notice is jurisdictional,?’ so that where 
the required notice is entirely lacking, or is faulty in some essential 
particular, the court is said to be without jurisdiction to proceed with 
the probate, which is then subject to either direct or collateral attack 
at any time thereafter. In twelve other jurisdictions the effect of 
failure to give notice is held to be error, or an irregularity, or it 
renders the judgment voidable as to those not served with notice. 
The judgment, nevertheless, is not void, although it is subject to 





20 Alabama, Colorado, District of Columbia, Florida and Indiana. See note 19 
supra. 

21 Towa, Massachusetts, Nebraska and Vermont. See note 19 supra. 

2 T}linois, Louisiana and North Dakota. See note 19 supra. 

23 Arizona, California, Idaho, Kansas, Maine (by adopted practice), Min- 
nesota, Montana, Nevada, New Mexico, New York, South Dakota, Utah and 
Wyoming. See note 19 supra. 

*4 See note 19 supra. 

% Tbid. 

% Thid. 

27 Colorado: In re Will of Dunphy, 60 Colo. 196, 153 Pac. 89 (1915). District 
of Columbia: Lewis v. Luckett, 32 App. D.C. 188 (1908). Illinois: Pratt v. Haw- 
ley, 297 Ill. 244, 1380 N.E. 793 (1921). Indiana: Voyles v. Hinds, 186 Ind. 38, 
114 N.E. 865 (1917). Kansas: In re Estate of Oliver, 162 Kan. 407, 176 P.2d 
574 (1947). Maine: Nichols v. Leavitt, 118 Me. 464, 109 Atl. 6 (1920). Montana: 
In re Estate of Charlebois, 6 Mont. 373, 12 Pac. 775 (1887). Nebraska: In re 
Estate of Bayer, 116 Neb. 670,218 N.W. 746 (1928). Nevada: Bailey v. Gates, 
52 i" 432, 290 Pac. 411 (1930). New York: Matter of Wright, 224 N.Y. 293, 
120 N.E. 725 (1918). Ohio: Young v. Guella, 67 Ohio 11, 35 N. E.2d 997 (1941). 
South Dakota: Carter v. Frahm, 31 8.D. 379, 141 N.W. 370 (1913). Texas: Steele 
v. Caldwell, 158 S.W.2d 867 (Tex. Civ. App., 1942). Utah: Barrette v. Whitney, 
36 Utah 574, 106 Pac. 522 (1909). Vermont: Everett v. Wing, 103 Vt. 488, 156 
Atl. 393 (1931). Wisconsin: eel v. Reynolds, 98 Wis. 501, 74 N.W. 350 
(1898). 
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direct attack by anyone injured thereby.”* In Alabama and Louisiana, 
although failure of notice cannot be completely disregarded so as to 
classify these states as “common form’’ jurisdictions, it is held to be 
a matter of grace and not one of right,?® which places these states in 
the non-jurisdictional category. The author was unable to discover 
any major judicial decisions on this point in either Arizona or Idaho.*® 


Tue DICHOTOMY AND THE DoGMaA 


To reiterate, the major problem is simply: has probate in common 
form outlived its useful function and should it now be discarded in 
light of present conditions and policy considerations? If the fore- 
going question is answered in the affirmative, it seems almost man- 
datory that a series of further queries be investigated. Within what 
time should a party be allowed to contest the probate of a will? What 
type of notice should be required? What are the respective advantages 
of notice by publication and personal service? Can they, perhaps, 
be combined into a workable and efficient notice procedure? And 
should such notice be jurisdictional or non-jurisdictional? 

Although the problem of whether notice should be required in 
probate proceedings has been argued continuously for more than a 
century, the diversity of opinion between those states that require 
such notice and those that do not is, perhaps, wider today than ever 
before. A solution is no nearer at hand than it was a hundred years 
ago. Professor Atkinson precisely summed up the dichotomy when 
he stated that very often lawyers who have been practicing in a 
state which requires notice, cannot understand how you can dis- 
pense with notice; on the other hand, practitioners in a non-notice 
state may think it is most unfortunate that you have to delay in 
getting the administration of the estate started by giving notice.*! 

%8 Alabama: Reese v. Nolan, 99 Ala. 203, 13 So. 677 (1892). California: In re 
Cobb’s Estate, 49 Cal. 599 (1875). Connecticut: Haverin v. Welch, 129 Conn. 
309, 27 A.2d 791 (1942). Florida: Street v. Crosthwait, 136 Fla. 327, 186 So. 516 
(1939). Iowa: In re Price, 230 Iowa 1228, 300 N.W. 542 (1941). Louisiana: Suc- 
cession of Price, 197 La. 579, 2 So.2d 29 (1941). Massachusetts: Donnell v. Gross, 
269 Mass. 214, 169 N.E. 150 (1929). Michigan: Rice v. Hosking, 105 Mich. 303, 
63 N.W. 311 (1895). Minnesota: In re Estate of Stenzel, 210 Minn. 509, 299 
N.W.2d (1941). New Mezico: In re Towndrow’s Will, 47 N.M. 173, 138 P.2d 
1001 (1943). North Dakota: N. D. Rev. Cope § 30-0210 (1943). Oklahoma: In re 
Green’s Estate, 114 Okla. 283, 251 Pac. 1008 (1926). Rhode Island: R. I. Gen. 
tg 571, § 24 (1951 Sess.). Wyoming: Rice v. Tilton, 14 Wyo. 101, 82 Pac. 577 

29 Alabama: Caverno v. Webb, 239 Ala. 671, 196 So. 723 (1940). Louisiana: 
Broussard v. Hebert, 149 La. 309, 89 So. 14 (1921). 

%° The statutes, however, require notice by publication or posting and mailing 
or personal service, and closely parallel the California statutes, where notice is 
considered non-jurisdictional. 


41 Atkinson, A Model Probate Code (Round Table), 79 Trusts & Estates 325, 
326 (1944). 
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As early as 1841, Chief Justice Robertson of the Supreme Court of 
Kentucky attempted to justify the system of probate in common 
form, being used in his state at that time (and still in use there). 
Probate in common form, “though an anomaly, in jurisprudence, 
was nevertheless, authorized by the frequent necessity of such a 
summary procedure for preventing the embarrassing and even in- 
jurious consequences to creditors and others, which might often 
result from unavoidable d_ ys, incident to regular citations for 
contesting, in the more ‘ ....in form,’ and establishing wills finally 
and conclusively. . . .”’* 

Speaking for the“‘.upreme Court of Georgia in 1857," Justice 
Lumpkin reached a different conclusion. Referring specifically to 
the double probate of wills in his state, occasioned by the adherence 
to probate in common form with its lack of notice, he challenged 
that entire probate system when he pleaded, 


The expense of attending the re-probate of wills, in Georgia, 
since I have been on the Bench, has cost the public more than 
its Supreme Court. And this is not all. A part of the heirs and 
legatees occupying the same status precisely towards the litiga- 
tion and its subject matter, fail, and a part recover! A mis- 
chief so patent, should not be tolerated.* 


In defense of the ancient English practice, which had found a 
haven in his home state of New Hampshire, Justice Chase, early in 
the twentieth century,® argued that the omission of notice did not 
appear to be unreasonable when it was considered that ordinarily 
the heirs learned of the decease of the person very soon after it oc- 
curred, and that their interests naturally and strongly urged them 
promptly to ascertain the nature, extent, situation and disposition 
of the estate. “They are put upon inquiry by the death of the party, 
and are reasonably chargeable with notice of all facts concerning 
their rights that they would learn upon diligent inquiry.’ 

Modern writers have not hesitated to become the standard bearers 
of one view or the other. The arguments advanced for the continu- 
ation and expansion of probate in common form may be briefly sum- 
marized. The absence of necessity for notice results in: (a) a more 
expeditious initiation of administration, for the executor can go into 
possession of the property without delay; (b) an avoidance of the 





%2 Rogers v. Thomas, 40 Ky. 390, 392 (1841). 

33 Walker v. Perryman, 23 Ga. 309, 317 (1857). 

* Ibid. Judge Lumpkin’s analysis of the evils of probate in common form’ is as 

inted and as pertinent today as it was almost a century ago.jHis invocation, 
owever, has gone unheeded in his home state. 

% Knight v. Hollings, 73 N.H. 495, 63 Atl. 38 (1906). 

% Td. at 500, 63 Atl. at 41. 
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expense of notice; (c) an avoidance of the appointment of a special 
administrator during the period within which the will is being 
proved ;*” and (d) no unfairness, since the heirs and other interested 
persons are almost certain to hear of the proceedings. The disad- 
vantages of this procedure without notice are: (a) an improper person 
may be appointed executor or administrator; (b) an injustice to an 
interested party may result; (c) the re-probating of wills in solemn 
farm at a later date eliminates any advantage that may have been 
gained by the earlier probate in commay,form, and adds unnecessary 
litigation which may tend to burden the courts; (d) the expense of 
the re-probating of wills; (e) the possible incgpsistency of successive 
determinations; and (f) a relatively longer period must be allowed 
in which to contest the will.** 

While the tendency in common form statés is to shorten the 
contest period, it is seldom less than one year and often considerably 
longer.*® In the states requiring notice before probate, the time within 
which the will may be contested is generally markedly shorter,*® or 





37 “The special administration is always a complication and an expense and 
has sometimes become a racket.” Atkinson, A Model Probate Code (Round Table), 
79 Trusts & Estates 325, 326 (1944). 

388 “Naturally, if you probate the will simply by taking it down to the probate 
court, you must allow a longer time to question or contest it than if you give 
notice by publication or citation, or both.” Id. at 327. 

39 Ark. Stat. ANN. tit. 62-2114 (Supp. 1951) (6 mos.); Det. Rev. Cope § 3801 
(1935) (1 yr.); Ga. Copgz Ann. § 113-605 Csse) yrs.); Ky. Rev. Strat. Ann. 
§ 394.240 (Cum. Supp. 1948) (5 yrs.); Mp. Ann. Cops Gen. Laws art. 93, § 357 
(1939) (1 yr.); Miss. Cope Ann. § 505 (1942) (2 yrs.); Mo. Rev. Star. § 468.538 
(1949) (1 yr.); N. H. Rev. Laws c. 351, §7 (1942) (1 yr.); N. J. Rev. Srar. 
§ 3:2-52 (1937) (appeal, 3 mos.); N. C. Gen. Stat. Ann. c. 31 §§ 31, 32 (1950) 
(7 yrs.); Org. Comp. Laws Ann. § 19-208 (1940) (1 yr.); Register of Wills Act 
No. 159, § 208 (4 Purdon’s (Penn.) Legis. Serv. 1951) (2 yrs.); S. C. Cope Ann. 
§ 8932(3) (1942) (1 yr.); Tenn. Cope Ann. § 8112 (Williams 1934) (7 yrs.); 
Va. Cope Ann. § 64-85 (Cum. Supp. 1950) (1 yr.); Wasa. Rev. Strat. Ann. tit. 
10, § 1885 (Supp. 1940) (6 mos.); W. Va. Copr Ann. § 4071 (Supp. 1949) (2 yrs.). 
In most states having contest statutes, there is also a “saving clause,’’ which 
extends the contest period, for such groups as: infants, insane persons, non- 
residents, or persons in prison, so that it begins to run only after the disability 
is removed. 

40 Ata. Cope Ann. tit. 61, § 64 (Supp. 1941) (6 mos.); Ariz. Cope Ann. tit. 
38, § 216 (Supp. 1951) (6 mos.); Ca. Pros. Cope Ann. § 380 (Supp. 1949) 
(6 mos.); Coto. Stat. ANN. c. 176, § 65 (1935) (1 yr.); D. C. Conk § 309 (1940) 
(3 mos. for personal property, 1 yr. for real estate); Fira. Srat. Ann. § 732.30 
(1949) (Anytime before final discharge of personal representative); IbAHo CopE 
Ann. § 15-223 (1949) (4 mos.); Inu. ANN. Stat. c. 3, § 242 (Smith-Hurd 1941) 
(9 mos.); Inp. Ann. Stat. § 7-511 (Burns 1933) (3 yrs.); lowa Cong § 614.1(3) 
(1950) (2 yrs., 1 yr. where personal service made); Mass. Ann. Laws c. 192, 
§ 3 (1933) (1 yr.); Mont. Rev. Copes Ann. c. 11, § 91-1101 (1947) (1 yr.); Nev. 
Stat. c. 107, § 22 (1941) (3 mos.); N. M. Stat. Ann. § 32-212 (1941) (6 mos.); 
N. Y. Surrocate Court Act § 147 (Rev. 1930) (Before the close of testimony, 
or when the court may direct after that time); N. D. Rev. Cope § 30-0524 
(1943) (1 yr.); O10 Gen. Cope Ann. § 10504-32 (Page Supp. 1951) (6 mos.); 
Oxua. Stat. Ann. tit. 58, § 61 (1941) (1 yr.);S. D. Cope § 35.0306 (1939) (1 yr.); 
Uran Cope Ann. § 102-3-12 (1943) (6 mos.); Wis. Strat. § 330.52 (1951) (1 yr.); 
Wyo. Comp. Stat. Ann. § 6-408 (1945) (6 mos.). 
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contest statutes have either never existed or have been eliminated 
in favor of the still briefer appeal period.*! The earlier settlement 
of the matter is a distinct advantage.“ The shorter the contest period, 
the quicker interested parties will have a conclusive determination 
of their rights, the more readily property will be available for certain 
alienation, and the faster an executor or administrator will feel 
secure in his position and be prompted to afford the estate his whole- 
hearted attention and an expeditious management. 


Types of Notice 


In the thirty-one states where some type of notice is required,“ the 
varying notification procedures indicate that there is no apparent 
correlation between the types of notice that are required and any 
attempt to justify such methods by purposeful or policy considera- 
tions.“ Justice Aldrich, speaking for the Supreme Court of Nebraska 
in 1919, warned that 


personal service only reaches the person served, and the statute 
requires that all parties claiming an interest, or interested 
parties, shall be served with a notice to appear at the proceedings 
in probate, and it is impossible for a judge, or the heirs, to know 
all interested parties, and so it is unsafe to depend upon per- 
sonal service, in this kind of a legal proceeding, and therefore 
it is necessary to notify every one who might be interested, how- 
ever small their interest may be. The safe thing is to get service 
by publication, and that operates to the same extent and is 
equally authoritative in giving to the court plenary jurisdic- 
tion upon every person who might be interested... . 





“1 Conn. Rev. Gen. Stat. § 7072 (1949) (1 month); Kan. Gen. Strat. Ann. 
§ 59-2404 (Cum. Supp. 1947) (9 mos.); La. Const. Art. VII, § 11 (30 days); 
Me. Rev. Stat. c. 140, $32 (1944) (20 days); Micn. Comp. Laws § 701.36 
(Mason Cum. Supp. 1948) (20 days); Minn. Stat. Ann. § 525.712 (Mason Supp. 
1945) (30 days); Nes. Rev. Srart. § 30-1602 (1943) (30 days); R. I. Gen. Laws 
c. 573, § 1 (1938) (40 days); Tex. Strat. Rev. Crv., art. 3699 (1939) (15 days for 
ting of bond); Vr. Pus. Laws § 3090 (Rev. of 1947) (20 days); Wis. Srart. 
324.01 (1951) (60 days). 
4 Of course this procedure [requiring notice before probate] itself does not 
take care of the situation of newly discovered wills, nor of fraud in con- 
nection with the probate. [Such fraud must be extrinsic or collateral to the 
matter tried. Probate will not be vacated on account of fraud which was 
actually in issue in the probate proceedings.] However, these problems are 
not solved by probate in common form, for it is generally possible to obtain 
swift final adjudication in solemn form. Furthermore, the new facts may 
not be ascertained until after expiration of the time within which the com- 
mon form probate can be drawn into question. Such matters must have 
separate solution, regardless of whether notice is required prior to probate. 
Atkinson, Wanted—A Model Probate Code, 23 J. Am. Jup. Soc’y 183, 185 (1940). 
* See note 19 supra. 
“ See notes 20-26 supra. 
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Personal service jurisdiction would not be had unless the 
interested party was personally served, and by giving notice 
by publication this danger is avoided.“ 


A more practical approach to the problem, was taken by Pro- 
fessor Atkinson when he stated that “notice by publication is well 
adapted to probate proceedings, as the latter are in rem for the 
judicial establishment of the will, and do not look toward a personal 
judgment against anyone,” the persons notified not being “regarded 
as defendants but only as possible objectors.’’** Professor Atkinson 
declares that where notice by publication is required there has to 
be strict compliance with the statute.47 “A comparatively slight 
error in the form or manner of publication may nullify the whole 
proceeding.’’** Justice Lumpkin, in his plea for a revocation of 
probate in common form in Georgia, made the suggestion that the 
service be personal if the interested party was within the state, or 
by publication if the person was living in some other jurisdiction.‘ 

Whether notice, if required, is jurisdictional or non-jurisdictional 
is a tricky problem of statutory interpretation. In Montana, the 
court early construed the required notice as jurisdictional and justi- 
fied its conclusion by drawing an analogy between the heirs in a 
probate proceeding and the defendant in an ordinary civil action.*° In 
its latest interpretation of a notice statute, the Supreme Court of 
New Mexico reached the opposite conclusion." Despite their finding 
that notice was non-jurisdictional, however, the court cautioned 
that 


“In re Estate of Kelly, 103 Neb. 513, 515, 516, 172 N.W. 758, 759 (1919). 

“ Arxinson, Law or WILLxs 440 (1937). 

“7 Ibid. “. . . [I]t is. . . essential that constructive notice be given, in the man- 
ner required by law, to give the court jurisdiction over the subject-matter. . . .” 
Carter v. Frahm, 31 S.D. 379, 392, 141 N.W. 370, 373 (1913). 

** ATkInsON, Law or Wixts 440 (1937); In re Estate of Charlebois, 6 Mont. 
373, 12 Pac. 775 (1887) (where the statute required notice by ac to be 
published three separate times, and the notice was only published twice, the 
probate proceedings were declared void). 

“° Walker v. Perryman, 23 Ga. 309, 317 (1857). 

5° It was expressed by the court as follows: 

The probate court is of limited jurisdiction. It has its life and being in the 

statutes. It possesses such authority as is conferred. Jurisdiction comes to 

it by observing the law. The hearing for the admission of a will to probate is 
in the nature of an action, and the order thereon is in the nature of a judg- 
ment. The heirs at law have the right to be heard. They have the right to be 
present at the hearing; and if they are not notified thereof, and an order is 
made without giving them an opportunity to be heard, or to contest the ad- 
mission of the will to probate, they would stand in very much the same 
position as if a judgment had been rendered against them without bringing 
them into court, and giving them an opportunity to answer or defend. 

In re Estate of Charlebois, 6 Mont. 373, 376, 12 Pac. 775, 777 (1887). 

5 In re Towndrow’s Will, 47 N.M. 173, 138 P.2d 1001 (1943). 
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Because of the short time allowed by law for appeal or con- 
test, the statute should be strictly followed so that the right 
of contest may not be lost because of the lack of notice.” 


THE PROPOSALS 


Although the question of whether to afford notice to interested 
parties before probate proceedings, and, if so, the form such notice 
should take, had troubled numerous individuals concerned with 
that phase of the law, it was not until the late 1920’s that any group 
felt the problem sufficiently important to give it any serious investiga- 
tion. In the belief that the practice regarding probate and contest of 
wills could be improved, the National Conference of Commissioners 
on Uniform State Laws appointed a committee to prepare a Uniform 
Act for Notice to Legatees. This committee reported in 1930 that it 
was impossible to draft an act providing for notice before probate 
without abolishing probate in common form, which no state having 
that procedure was likely to do. The committee, however, submitted 
a draft of an act requiring notice after probate. In 1933, the committee 
reported that further study indicated that it was impossible to secure 
any uniformity concerning the probate of wills, and the committee 
was accordingly discharged.* 

Individuals like Professor Atkinson, Professor Simes, and Mr. R. G. 
Patton (Chairman of the Committee on Drafting the Model Probate 
Code), however, persisted in the ‘“‘good fight,’’ and in 1940, Professor 
Atkinson proposed that work should be commenced on a model 
probate code.* This plan was consummated a few years later in a 
new Code,® but only after a series of debates on the approach to be 
taken as to certain important points in the Code, one of which was 
the problem of notice. The tentative conclusion®’ reached by the 
Committee on a Model Probate Code was that probate without 
notice should be permitted. 

The Committee reasoned that the objection to this procedure 
could be largely overcome by two devices. First, any person might 


5 In re Towndrow’s Will, 47 N.M. 173, 181, 138 P. 2d 1001, 1005 (1943). 
‘a on, Wanted—A Model Probate Code, 23 J. Am. Jup. Soc’y 183 (1940). 





55 See Simes & Basye, Proptems In Prospate Law Inciupinc aA MODEL 
ProspaTe Cope 10 (1946). The Model Probate Code is specifically put forth not 
as a uniform act, but as just what the title suggests—a model—“a reservoir of 
ideas . . . from which legislative committees may draw the framework of new 
probate codes.” 
ah oe = A Model Probate Code (Round Table), 79 Trusts & Estates 

1944). 

57 This subsequently became the Committee’s permanent conclusion. See 
Smes & Basye, Propiems IN Propate Law Inctupina A Move. ProBaTEe 
Cope § 68 (1946). 
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file a demand for notice, in which case notice had to be given to the 
person filing such demand before the will was to be admitted to 
probate.** The second device®® was that the court in any case might, 
in its discretion, require notice by publication and personal notice to 
be served upon the interested parties. 

Professor Atkinson, however, being of the opinion that notice 
should be required before probate, admitted that ‘‘this, frankly, is a 
compromise, but we hope a reasonable one.’’® 

In reviewing the Model Probate Code, Professor Niles*' upholds 
these provisions of the Code by stating that this summary proceeding 
enables a personal representative to start his official duties almost 
immediately after the death of the decedent and leaves no room for 
the intermeddling of others. Professor Niles further defends his 
position by acknowledging that: 


Some critics of the code will object to the admission of a will 
to probate . . . without notice in advance. Yet this system 
works well in England. In one-third of our states prior notice 
is not required. The code cures the defect which exists in many 
states by requiring a published notice immediately after the. . . 
[probate of the will]. As there will be only one contest, and the 
contest will be tried in the probate court, . . . it should make little 
difference whether it is before or after initial probate. Since all 
interested parties will receive notice, it should not matter 
greatly whether notice is given before or immediately after. . . 
[the probate]. After all, no one objects to probate in the vast 
majority of cases. The summary disposition of non-contentious 
matters is certainly desirable when adequate opportunity is 
afforded for objections. The scheme of the code, especially the 
notice just after . . . [probate], is novel but seems economical, 
practical, and fair.® 


At least two commentators have raised doubts as to the ap- 
propriateness of this proposed solution, and as to the chances of its 
acceptance by any of the tMirty-one states that now require notice 
before probate. Mr. Frank Twyeffort makes a serious inroad on the 
Code’s adopted notification procedure when he tellingly comments: 


It is not clear how an interested party desiring to object will know 
that the application to which he would like to demur has been made. 
(Italics supplied) . . .There is a good deal of detail about how 
notice is to be given when it is given; but the fact remains that 


58 See Simes & Basyre, PropiemMs IN Prospate Law Inciupinc a MopEL 
ProspaTE Cope § 69 (1946). 
59 See zd. at §§ 14b, 69. 
or me A Model Probate Code (Round Table), 79 Trusts & Estates 325, 
$1 Niles, Model Probate Code and Monographs on Probate Law: A Review, 45 
Micu. L. Rev. 321 (1947). 
8 Td. at 327. 
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things may be done in the first instance of which a party who 
has an interest in a proceeding has no initial notice.“ 


Another writer, in defending Wisconsin’s statutory requirement 
of notice before probate,“ pointed out that his state’s laws were passed 
on the theory that the admission of a will to probate was not a mere 
administrative matter, but a judicial proceeding which affected 
substantial rights and should not be done ex parte. He insists that 
interested parties are entitled to notice, and subsequent notice in- 
stead of prior notice is not the usual practice in judicial proceedings. 
In response to the Code’s claim that its proposed procedure would 
permit the immediate supervision of the estate of a decedent, save 
the expense of a special administration, and speed the settlement of 
the estate, this commentator carefully demonstrates how the Wis- 
consin Legislature has considered these problems and has met them 
in its statutes, while retaining the necessary equities of a fair notifica- 
tion procedure. 

Under the Wisconsin statutes, a hearing upon a petition for ad- 
ministration or probate may be had ten days after personal notice, 
or immediately upon waiver of notice and consent by all interested 
parties. This insures almost immediate supervision of the estate, if 
necessary. The courts, by statute, have full power to control the 
expense of a special administration and, in practice, do so in pro- 
portion to the extent and importance of the duties to be performed 
by the special administrator. This insures against prohibitive ex- 
penses barring the initiation of such proceedings when necessary. 
Wisconsin practice also limits the time for filing claims to three 
months from the date of an order for hearing a petition for adminis- 
tration or for probate with a provision giving the court discretion to 
allow claims to be filed until the final account is approved. There- 
fore, the time required for final settlement of an estate would not be 
shortened by any proposal of the Model*Probate Code.* : 

In addition, the Wiscosin Supreme Court acting under the rule- 
making power given to it by Section 251.18 of the Wisconsin Statutes 
recently fortified the state’s position of insuring maximum equities in 
its probate notice procedure by adopting rules in conformity with 

what was considered the constitutional requirements of the Mullane 
case.*’ The Wisconsin practice of delegating rule-making power over 





% Twyeffort, The Model Probate Code, 22 N.Y.U.L.Q. Rev. 63, 66, 67 (1947). 

* Comment, 1948 Wis. L. Rev. 468. 

® Ibid. 

% Ibid. 

67 See Wis. Strat. § 324.18(1) (1951). Amended by Supreme Court rule, 258 
Wis. viii (1951). 
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matters of “pleading, practice and procedure’ to the Supreme 
Court (with a committee of advisors consisting of the Attorney 
General, the Revisor of Statutes and representatives of the bench 
and bar) is an interesting and perhaps effective solution to legis- 
lative inactivity. 

Since it appears quite unlikely that any state requiring notice 
before probate will revert to a modified form of probate in common 
form and will dismantle its present notification procedure, as sug- 
gested by the Model Probate Code, can the hope for some uniform- 
ity be brightened by a perusal of the other side of the fence? A 
survey,®* directed towards ascertaining whether any of the legis- 
latures of the seventeen states which authorize or condone pro- 
bate in common form contemplate a repeal or change in their statutes 
covering this point revealed only two states, Pennsylvania and Ark- 
ansas, responding in the affirmative. Neither, however, offered any 
bright hope for the future. 

Pennsylvania promulgated a revision of its Register of Wills Act, 
which became effective January 1, 1952, but failed to provide any 
specific notice system to alter the basic probate in common form 
procedure.*® Arkansas has already published a Proposed Probate 
Code,”° which, in view of its stated purposes,” is quite disappointing 
in that it eliminates the words “probate in common form’’ from its 
new notice section,’? but continues the practice at the discretion of 
the court. That the Arkansas Committee on Practice in Chancery 
and Probate Courts, at least, recognized the problem and felt some 
misgivings about its inadequate solution, is attested to by the fact 
that it took one faltering step towards an improvement in the notice 





8 Inquiries were sent to the Bill Clerks of the lower houses of the seventeen 
states permitting probate in common form. 

6° See Register of Wills Act No. 159 (4 Purdon’s (Penn.) Legis. Serv. 1951). 

% See THE ProposepD ARKANSAS PROBATE CoDE, — by the Bar Associ- 
ation of Arkansas, Pyramid Building, Little Rock, Arkansas. 


1 The preface to THe Proposep ARKANSAS PRoBATE CopE, supra note 70, 
leads one to the false belief that some substantial change in the notice require- 
ments is envisioned: 

. .. It is generally recognized that the existing provisions are archaic and 
sorely in need of revision to be made in the light of current economic condi- 
tions and standards. 

The framework of the existing law of probate procedure in Arkansas pre- 
sents the remains of an ancient edifice, the original form of which is more or 
less concealed by numerous additions and alterations. . . . Accordingly care 
should be taken that all persons concerned have adequate actual notice of 
every step taken in the Probate Court; having in mind that all persons con- 
cerned will be and should be bound by the action of the Probate Court, 
once it is taken, subject only to appeal as in equity cases. On the other hand, 
the provisions for notice should not be burdensome, and should facilitate 
expedition and economy in all probate proceedings. 

™ Ark. Star. ANN. tit. 62, § 2109 (Supp. 1951). 
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system. A newly added section of the Code,” parallels a portion of the 
Model Probate Code by permitting an interested person, desiring to be 
notified before a will is admitted to probate, to file with the clerk of 
the court a demand for such notice. It does not, however, even 
afford the advantages of the Model Probate Code in this respect, 
since, if such demand is not made, there is no provision for sub- 
sequent notice, much less for prior notice. The contest period in 
Arkansas was previously cut to six months.” In the new Code, if 
notice has been given by publication, the contest period remains as 
six months,”* but if there has been no notice, the time is extended to 
five years!6 
A PossiBLe SOLUTION 


The difficulties in attempting to formulate any all-inclusive solu- 
tion to this problem should be immediately apparent from the fore- 
going discussion. However, since uniformity can be equated to the 
discouragement of possible inequities resulting from the present 
diverse notice procedures, such uniformity seems quite desirable. 
Recognizing the tangle of statute law, common law, and construction 
of case law and the impossibility of reconciling the present require- 
ments of all jurisdictions, one possible solution is offered. 

Professor Atkinson, in arguing that the Model Probate Code 
should include the requirement of prior notice to interested parties 
in probate proceedings, admitted that his interest was in the pro- 
tection of widows and orphans,’’ while his opponents,”* being real 
property men, were concerned with the certainty of legal titles by a 
rapid settlement of estates. It is not quite clear why both these aims, 
which are not so divergent as they might appear at first blush, can- 
not best be attained by requiring prior notice. Such a requirement 
ought also satisfy those persons who believe that the reduction of 
wasteful litigation in our courts should be included as an important 
policy consideration. The “‘compromise”’ offered by the Model Pro- 
bate Code is no compromise at all.7° 

The Model Probate Code’s retention of probate in common form, 
initiation of a system of notice by publication after probate, and 
extensive use of the discretion of the court, not only does not solve 





7 Ark. Stat. ANN. tit. 62, § 2107 —_. 1951). 
™ See ArK. Stat. ANN. tit. 60, § 210 (1947). 
my Stat. Ann. tit. 62, § 2114 (Supp. 1951). 
oon es —— A Model Probate Code (Round Table), 79 Trusts & Estates 
78 Professor Lewis Simes and Mr. R. G. Patton. 
7 See Atkinson, A Model Probate Code (Round Table), 79 Trusts & Estates 
325, 327 (1944). 
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the existing problems, but opens the field to a series of further com- 
plexities.*° 

The first step must be the complete elimination of the antiquated 
doctrine of probate in common form. Almost two-thirds of our state 
legislatures have been foresighted enough to have made the necessary 
change already, and to provide for some form of notice prior to pro- 
bate. 

By requiring notice before the probate of a will, Professor Atkin- 
son’s “‘widows and orphans’”’ are protected, as well as all other parties 
who may have some interest in the probate proceedings. At the 
time probate in common form was initiated in England, traveling 
was a luxury, members of a family seldom lived more than a few 
miles apart, and, more often, resided together in the same town or 
village. A death in the family was almost immediately made known 
to all persons who might conceivably have an interest in the tes- 
tator’s will. Wayward sons, who left home, were thereby made to feel 
the consequences of their waywardness! Today the situation is often 
quite different. A cross-country airplane or railroad jaunt is a common 
occurrence. Families are no longer closely-knit units, but may in- 
stead be dispersed throughout the length and breadth of our nation. 
Many of our states could encompass two or three Englands within 
their borders, and a testator’s death can no longer be considered 
actual notice to members of his family. 

In spite of our improved postal and communication systems, in- 
terested persons, far from the place of decease, may, through some 
unforeseen circumstances, fail to learn of the testator’s death. In- 
justice may be the result. It is those situations which we must strive 
to guard against. 

There seems to be a major flaw in the argument of those who 
desire a retention of probate in common form. An executor, who has 
commenced the management of an estate under the authority of a 
will probated in common form, may later be required to prove the 
will in the solemn form—a system paralleling notice before probate. 
The possible advantages gained by probate in common form will 
thereby be lost. The expense of the subsequent litigation will more 
than offset the comparatively minor expense of notice. The cost 
that might have been saved by not having a special administrator 
will be lost if a new fiduciary is appointed. The certainty of legal 
title of the testator’s property may become more uncertain than 
ever, and a different conclusion in this second probate may give rise 
to a burdensome series of additional suits, all of which might be 


8° See problems mentioned in section entitled “The Proposals,” supra p. 430. 
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prevented if prior notice were given originally. Why not stem any 
tide of unnecessary litigation and make the first probate conclusive?®™ 

Some authorities on this subject press the point that the great 
majority of probate proceedings are uncontested and that a summary 
probate might well be retained to facilitate the administration of 
small, uncontested estates. These persons, however, lose sight of the 
basic question and assume their own conclusions. Despite the size 
of the estate, how can they be certain that the probate will be un- 
contested until some sort of notice is given? 

If notice is required, the contest statutes may easily be eliminated. 
Originally contest statutes were instituted in those states having 
probate in common form to provide an element of fairness, and 
to allow interested parties, who may not have been informed of the 
original proceedings, a limited time in which to contest the decree. 
Such states felt the equities of the situation compelled them to 
lengthen their contest statutes to as long a period as possible. More 
recently, however, the tendency has been to shorten the statutes in 
those common form states, while the contest period in notice states 
has always been comparatively shorter. Under an efficient notification 
system, there seems to be little, if any, need for such contest statutes. 
Instead, by merely applying the state’s regular appeal time and pro- 
cedure,®? aggrieved parties could be afforded an opportunity to 
question the decision of a probate court and, simultaneously, the 
settlement of an estate could be accelerated to a degree which could 
not be improved upon by any proposal in the Model Probate Code. 

If notice before probate is instituted, the question of what type 
of notice is desirable naturally arises. Simply, the most expeditious 
method seems to be personal service upon interested parties within 
the state, the mailing of notice to known interested parties outside 
the state, and a systematized publication regulation for the sake 
of a conclusive decree against all other parties. Certainly, notice 
by publication alone would not be sufficient, for, realistically, it 
reaches the attention of few persons in a metropolitan area, and 
is only completely effective in the smallest of rural communities, 
where, often, notice is not needed at all.** Moreover, the Mullane 

8! But see note 42 supra. 

% Appeals should be taken, not to a court of general jurisdiction for a trial 
de novo, but to the same appellate court that an appeal from a court of general 
jurisdiction would be taken. Otherwise, proponents of wills will attempt to by- 

ass the probate court and to bring their actions originally in the court of general 
jurisdiction. This system merely tends towards further minimization of the 
jurisdiction of an already disintegrating probate court organization. The evils 
of the procedure may be observed in action in Connecticut. 


83 See Niles, Model Probate Code and Monographs on Probate Law: A Review, 
45 Mic. L. Rev. 321, 327 (1947). 
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case if applied to probate proceedings, as it may well be, would 
necessarily eliminate this procedure, when unaccompanied by ad- 
ditional notice requirements, as an infringement of constitutional 
due process. Notice either by mailing® or personal service, with 
nothing more, would tend to defeat the aim of the probate in af- 
fording a conclusive decree that would be binding against all the 
world. Posting ‘‘at the courthouse door’’®’ or at some unspecified 
“public place’’®* is an ancient vestige which seems to be completely 
out of place in our modern society. The court, moreover, is not in- 
fallible, and the use of “the discretion of the court,” to determine 
what type of notice should be afforded in any particular case,*® 
would place an unnecessary burden on the judge. Any inconvenience 
to a proponent of a will in complying with the statutory rules would 
be comparatively slight. In short, a system combining publication 
with personal service or mailing seems to be the most rational and 
workable. 

The final problem is whether such required notice should be juris- 
dictional. To answer this question properly, the relative merits of 
two conflicting policy considerations must be weighed carefully. If 
notice is jurisdictional, lack of proper citation to a party who could 
prove conclusively his interest in the estate would void the entire 
proceedings and occasion an additional probate. If notice is not jur- 
isdictional, proponents of a will may be tempted to give the required 
notice in a slip-shod and ineffective manner, or even in a way that 
might almost be tantamount to fraud on interested parties. It seems 
preferable to make lack of proper notice a jurisdictional defect and 
to trust that the courts will investigate each case individually and 
void only those proceedings where such notice was not waived by 
appearance or otherwise, or where the want of notice resulted in 
prejudice to the interested party applying for vacation of the decree. 





* Tt would be idle to pretend that publication alone, as prescribed here, is 

a reliable means of acquainting interested parties of the fact that their rights 

are before the courts. It is not an accident that the ter number of cases 

reaching this Court on the question of adequacy of notice have been con- 

cerned with actions founded on process constructively served through local 

newspapers. Chance alone brings to the attention of even a local resident an 

advertisement in small type inserted in the back pages of a newspaper, and 

if he makes his home outside the area of the newspaper’s normal circulation 

the odds that the information will never reach him are large indeed. 
Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 315 (1950). 

% See Int. Ann. Stat. c. 3, § 216 (Smith-Hurd 1941). 

% See Coxo. Stat. Ann. c. 176, §§ 50, 51 (1935). § 51 was repealed by Colo. 
Laws (1945), c. 260, § 10, effective July 4, 1945. 

87 See Tex. Stat. Rev. Crv., art. 3334 (1939). 

88 See Nev. Star. c. 107, § 11 (40th Sess. 1941). 

8° See On10 Gen. Cope Ann. § 10504-17 (Page Supp. 1948). 
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Moreover, the Mullane case specifically points toward the fact that 
notice should be a jurisdictional requirement. Employing the types 
of notice heretofore suggested would reduce probate contests on this 
ground to a bare minimum. It would seem more sensible to impress 
upon proponents of wills the importance of notice to all interested 
persons rather than to encourage carelessness and possible deceit. 

To summarize the proposed plan, it is suggested that: (1) probate 
in common form be abolished, (2) notice to all interested parties be 
required before probate, (3) contest statutes be replaced by an appeal 
procedure, (4) required notice take the form of personal service on 
interested parties within the state, mailing to those outside the state, 
and publication to bind all other persons, and (5) lack of proper notice 
be a jurisdictional defect. 

Although the author has attempted to outline his proposal with 
force and conviction, it is by no means set forth as a panacea for all 
the ills of the probate notice system. Nevertheless, it is felt to be a 
definite step in the ultimately desired direction. Now, in addition, 
in the Mullane case, the Supreme Court of the United States has 
given forceful judicial backing to the proposition that the system 
of probate in common form, besides being inequitable on its face, 
can no longer stand aloof of the due process clause of the 14th Amend- 
ment to the Federal Constitution. When interested parties are known, 
notice must be given that is reasonably calculated to insure their 
being informed of the pending proceedings. Mere publication alone 
is not such notice. Therefore, the Supreme Court, in effect, has 
voiced a judicial admonition that common form proceedings, wherein 
not even the questionable benefit of publicized notice is offered to 
interested parties, can no longer be sanctioned by enlightened courts. 

The discussion in the foregoing paragraph is, of course, based upon 
the not overly drastic supposition that it was the ultimate intention 
of the Supreme Court that the decision in Mullane v. Central Han- 
over Trust Co. be applied to probate proceedings as well as to the com- 
mon trust pools actually involved in the case. Such is the belief of 
many prominent jurists, lawyers, and legal educators throughout 
the country.®° It will undoubtedly be to their chagrin to learn that, 
at present, an overwhelming majority of our legislators are not in 
agreement with them. 

Recently, the author conducted a nation-wide survey of legisla- 
tion occasioned by the judicial pronouncements in the Mullane case. 
The inquiry revealed that out of the twenty-four states, where notice 





9° See KaRLEN, AppREsS DELIVERED BEerore Boarp or County JUDGES IN 
MILWAUKEE (unpublished manuscript in Wisconsin Law School Library, 1950). 
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statutes were manifestly insufficient to enforce the constitutional 
safeguards dictated by the decision, twenty legislatures” felt the 
judicial judgment to be of such minor significance as not to even 
bother raising the problems involved for legislative discussion or 
debate. Of the four states that did consider the implications of the 
case, Missouri, Nebraska and Pennsylvania decided specifically 
that the decision was not meant to encompass probate proceedings. 
Only the state of Wisconsin considered the case serious enough to 
necessitate the effectuation of statutory amendments,” consistent 
with the obviously implied meaning of the decision.” 

From these facts one definite conclusion can be drawn. Until 
the Supreme Court explicitly applies the “reasonable notice’’ test 
of the Mullane case to probate proceedings, our state legislators 
will be unwilling to usurp what they believe to be a function of the 
judiciary. However, the whole criticism cannot be placed on the 
legislative bodies, for in those states whose supreme court is given 
the rule-making power apparently no action has been taken by the 
court either. It has been said that due process is the system of law 
that each judge has become accustomed to in the procedure of his 
own state. Perhaps this is evidence of the truth of that proposition. 

Sooner or later, however, our state legislatures must awake to the 
pressing necessity for constructive action on this problem. It is these 
bodies which must initiate and put into effect the plans necessary 
for the alleviation of the inequities inherent in many of our present 
methods of affording notice in probate proceedings. The ultimate 
solution cannot and should not be a mere product of judicial gastro- 
nomic reaction. A realistic nation demands realistic and immediate 
effort. In the words of Justice Lumpkin: ‘We disclaim all intention 
to reflect upon the past. As the law now stands, it was the privilege 
of parties to avail themselves of all their legal rights and remedies 
[inherent in the use of probate in common form]. We desire only to 
reform the evil in [the] future.””™ 





" Arkansas, Connecticut, Delaware, Georgia, Iowa, Kentucky, Maryland, 


Massachusetts, Mississippi, ‘New a , New Jersey, North Carolina Ohio, 
sw South Carolina, Tennessee, rmont, Virginia, Washington and West 
irginia. 


% See Wis. Strat. § 324.18(1) (1951). 
% Tt should be noted that New York State, where the Mullane case originated, 
recently amended its Banking Law § 100-C, "subd. 9, 10, 12 and 14, to conform 
with the mandate of the decision (N. Y. Laws 1951, c. 778). No action was taken 
as to the probate law, however, since oe" ag York Surrogate’s Court Act already 
included the necessary notice requirem 
* See Walker v. Perryman, 23 Ga. 309, 318 (1857). 



















































Prevailing Wage Determinations in the 
Construction Industry: Some Legal Aspects 


Wii §. Tyson* 


INTRODUCTION 


Contracts awarded by the Federal Government in recent months 
have given a new impetus and direction to the productive activities 
of the nation. The commitment of the United States to combat Com- 
munist aggression in Korea and to arm her Atlantic Pact allies, has 
occasioned a substantial increase in the volume of Federally-financed 
construction. In the past year, upwards to three billion dollars have 
been appropriated by the Government for the erection, alteration, 
and repair of plants, defense facilities, and military and civilian 
housing accommodations.! The expanding volume of Federal con- 
struction? tends to focus attention once again on the many problems 
which arise in connection with the administration of Federal statutes 
affecting labor standards which are operative in the construction 


area. 
The Davis-Bacon Act, as amended in 1935, often referred to as 


the Prevailing Wage Law, has particular significance in the public 
construction field.4 The statute, in part,’ provides that the specifica- 
tions for Federal contracts in excess of $2000 


* Solicitor, United States Department of Labor. The views expressed herein 
represent the personal opinion of the author and are not necessarily the official 
views of the United States Department of Labor. 

1 See 73 Montuiy Lasor Review 776 (December, 1951). 

? See pamphlet entitled Construction (December 1951), issued by the Bureau 
of Labor Statistics, Department of Labor. 

346 Srat. 1494 (1931) as amended, 49 Stat. 1011, 40 U.S.C. § 276a (1946). 

‘ Other Federal statutes also affect Federal labor standards. For example, the 
Walsh-Healey (Public Contracts) Act [49 Sratr. 2036 (1936), as amended 41 
U.S.C. § 35, et seg. (1946) ] authorizes the Secretary of Labor to determine mini- 
mum wages for employees working on any contract to which the United States 
isa party, which calls for the ‘manufacture or furnishing of materials, —, 
articles, and equipment in any amount exceeding $10,000.” Similarly, with re- 
spect to Government contractors or their subcontractors, the Eight-Hour Laws 
(27 Star. 340 (1892), as amended by 37 Star. 137 (1912), 37 Stat. 726 (1913), 
54 Stat. 884 (1940), 40 U.S.C. § 321 (Supp. 1951) | limit to eight hours a day 
the hours of employment of laborers and mechanics unless such workers receive 
overtime compensation at the rate of time and one-half for all hours worked in 
excess of eight in one day. In addition, the Fair Labor Standards Act [52 Srar. 
1060 (1938), as amended 63 Srar. 910, 29 U.S.C. § 201 (Supp. 1950)] requires the 
payment of minimum wages and overtime to most employees engaged in inter- 
state commerce or in the production of goods for interstate commerce. 

This article will confine itself to an examination of the prevailing wage stand- 
ards contained in the Davis-Bacon law, as implemented a the Anti-Kickback 
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for construction, alteration, and/or repair, including painting 
and decorating, of public buildings or public works of the 
United States or the District of Columbia within the geo- 
graphical limits of the States of the Union, the Territory of © 
Alaska, the Territory of Hawaii, or the District of Columbia, 
and which requires or involves the employment of mechanics 
and/or laborers, shall contain a provision stating the minimum 
wages to be paid various classes of laborers and mechanics which 
shall be based upon the wages that will be determined by the 
Secretary of Labor‘ to be prevailing for the corresponding classes 
of laborers and mechanics employed on projects of a character 
similar to the contract work in the city, town, village, or other 
civil ane of the State . . . in which the work is to be per- 
formed. 


The Act is designed to achieve two purposes: to assure the mainte- 
nance of labor standards by protecting the rate prevailing in the 
locality of the construction for employees covered by the law,’ and to 
provide for a predetermination of the prevailing wage on contracts 
so that Federal construction contractors may ascertain what their 
approximate labor costs will be in advance of the submission of their 
bids.’ The very nature of the legislation has posed challenging prob- 
lems in which contractors, labor organizations, and the Government 
have a deep interest. These have been concerned largely with the 
interpretation of the statutory terms. They include such matters 
as: (a) what area or locality is to be selected in determining the pre- 
vailing rate of wages; (b) who are “laborers’’ and ‘“‘mechanics’’; 
(c) when are such workers employed at the “‘site of the work’’; (d) 
what constitutes “corresponding classes of laborers and mechanics 





(Copeland) Act [48 Srar. 948 (1934), 18 U.S.C. § 874 (Supp. 1950) J], and as 
amended by 63 Strat. 108 (1949), 40 U.S.C..§ 276c (Supp. 1949). Other Federal 
Statutes, Federal Airport Act, as amended, 60 Strat. 170 (1946), 49 U.S.C. 
§ 1101 et seg. (1946); Hospital Survey and Construction Act, 60 Star. 1040 
(1946), 42 U.S.C. § 291 et seg. (1946); National Housing Act, as amended, 53 
Star. 804 (1939), 12 U.S.C. § 1702 et seg. (1946); Housing Act of 1949, 63 Srar. 
413, 419, 430 (1949), 42 U.S.C. §§ 1416, 1459 (Supp. 1951); Housing Act of 1950, 
64 Stat. 54, 59 (1950), 12 U.S.C. § 1715(c) (Supp. 1951); Revenue Act of 1950, 
§ 205b(1)(E), 64 Strat. 967, 972 (1950), 20 USC. § 275 (Supp. 1951) (Federal aid 
for school construction) include similar prevailing wage requirements. 

5 Section 1, 49 Star. 1011 (1935), 40 U.S.C. § 276a (1946), as amended, 54 
Srat. 399 (1940), 40 U.S.C. 276a (1946) (extending coverage of the Act to the 
Territories of Alaska and Hawaii), 55 Star. 49, 53 (1941), 40 U.S.C. § 276a(7) 
(1946) (rendering Act applicable to negotiated contracts). 

* The Secretary of Labor has assigned his wage predetermination functions 
under the Davis-Bacon Act to an Assistant Secretary of Labor and the Depart- 
ment’s Solicitor. However, for convenience, the term “Secretary of Labor’’ is 
used throughout this article to designate the appropriate authority. 

_ ™See Sen. Rep. No. 332, 74th Cong., Ist Sess. Pt. 2, p. 4 (1935): “It is very 
important that the prevailing rate of wage principle should remain a part of the 
Federal law of public contracts, if local wage standards are to be maintained.” 
See also H. R. Rep. No. 2453, 71st Cong., 3d Sess. (1931). 

8 See note 18 infra. 
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employed on projects of a character similar to the contract work’’? 
An additional problem, as yet partly prospective in nature, concerns 
the impact of the wage stabilization features of the Defense Produc- 
tion Act of 1950 upon prevailing wage determinations. It will be the 
purpose of this article to explore these problems, and to indicate the 
trend of judicial and administrative opinions with respect to them. 


BACKGROUND TO FEDERAL PREVAILING WAGE LEGISLATION 


In estimating labor costs prior to 1931, a contractor on a Federal 
construction project had to consider but one Federal legal require- 
ment with respect to maximum hours. That was the Eight-Hour 
Law® which generally prohibited the employment of laborers and 
mechanics on Government construction works for more than eight 
hours a day.’° No Federal statute up to that time required that such 
workers be paid the prevailing wage, although legislation of this 
character had been in effect in several States for some years.” 

The impact of the depression in the early Thirties.seriously affected 
labor standards in the building and construction trades. As a result, 
numerous complaints were made by labor organizations to the effect 
that contractors on Federal construction projects were taking ad- 
vantage of the unemployment situation by cutting wages in the 
building crafts below the scale which had hitherto prevailed. They 
also contended that cheap labor was being imported from other 
areas to the detriment of local wage standards.” 

Wage-cutting practices drew opposition from sources other than 
labor. Contractors desirous of paying the prevailing rate of wages 
complained that they could not successfully compete for Government 
contracts."* Federal contracting agencies discovered that contractors 
who estimated their labor costs at less than the prevailing wage 
rates frequently experienced difficulty in completing their work 
because of strikes and other types of labor unrest. In addition, mem- 
bers of Congress became impressed with the need for protecting the 

® See note 4 supra, and 27 Start. 340 (1892), as amended 40 U.S.C. § 321 (1946). 

10 The law authorized its suspension by the President in times of “emergency” 
[39 Srar. 1192 (1917), 40 USC. § 326 (1946) ], or in cases of “extrao’ 
emergency” [27 Strat. 340 (1892), as amended, 40 U.S.C. § 321 (1946)]. 

1 F.g., Oxia. Comp. Srat. §§ 7255, 7257 (1921); N. Y. Lasor Law Art. 8, 
§ 220, coeaiad 1921. 

12 See Sen. Rep. No. 332, 74th Cong., Ist Sess., Pt. 2, p. 7 (1935). 

18 See. H. R. Rep. No. 2453, 71st Cong., 3d Sess. 2 (1931): “. . . qualified con- 
tractors residing and doing business in the sections of the country to which 
Federal buildings are allocated find it impossible to compete with the outside 
contractors, who base their estimates for labor upon the low wages they ng pay 


to unattached, migratory workmen imported from a distance... 
Sen. Rep. No. 1445, 71st Cong., 3d Sess. 2 (1931). 
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wage standards of workers in their districts from an influx of cheap 
labor drafted from other areas. 

The volume of protest induced Congress to enact the original 
Davis-Bacon Act on March 3, 1931.’ However, the law covered only 
Federal contracts for the construction, alteration, and repair of public 
buildings in excess of $5000, and did not apply to employment upon 
other public works, or to painting and decorating operations.” 
Furthermore, the statute made no provision for a predetermination 
of prevailing rates in advance of the award of a contract. The func- 
tions of the Secretary of Labor were limited to handling disputes as 

to what the prevailing rates were."* Neither was it clear whether the 
prevailing wage provision referred to wages in the same craft. or to 
wages paid in general on similar construction.’” 

Although the Act served as a step toward stabilization of labor 
conditions on Government building construction by establishing a 
Federal minimum wage policy, its weaknesses soon became evident. 
Since the statute did not require any predetermination of wages, 
those contractors who honestly desired to pay the prevailing rate 
found it difficult, if not impossible, to ascertain their labor costs before 
they submitted their bids.'* Contractors were able to pay the lowest 
rate for the job classification in the construction locality without 
fear of penalty, inasmuch as the Act did not make the Secretary’s 
determinations retroactive.'® 

Further weaknesses were displayed by various devices successfully 
utilized to circumvent the new law. One of the most popular was to 
pay the wage prevailing in the locality, and at the same time exact 
rebates from the employees. This device was commonly known as 
the “kickback.’’?° Because no records of these rebates were kept, and 





4 46 Strat. 1494 (1931). 

% The Act declared “that every contract in excess of $5000 in amount . 
which requires or involves the employment of laborers or mechanics in the con- 
struction, alteration, and/or repair of any public buildings . . . shall contain a 
provision . . .” requiring payment of prevailing wage rates. 46 Srar. 1494 (1931), 
0 U. S. C. nN 276a to 276a(6) (1946). 

. in case any dispute arises as to what are the prevailing rates of wages 
fi: work of a similar nature applicable to the contract which cannot be adjusted 
by the contracting officer, the matter shall be referred to the Secretary of Labor 
for determination and his decision thereon shall be conclusive on all parties to 
the contract.” Ibid. 

17 See. H. R. Rep. No. 1756, 74th Cong., Ist Sess. 3 (1935). 

18 See Hearings before Subcommittee of the Senate Committee on Education 
ia pursuant to Sen. Rep. No. 228, 73d Cong., 2d Sess., Part I, p. 184 

19 See. H. R. Rep. No. 1756, 74th Cong., lst Sess. 2, 3 (1935). 

*0 Various methods, some direct, others indirect, were evolved to obtain re- 
bates. Some contractors required an advance payment as a condition of obtain- 
ing employment. Others instructed their foreman to collect the rebate after 
the employee had gone through the pay line. For testimony concerning these 
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no receipts given, detection by officials of the contracting agency 
became difficult. A second device was to induce laborers and mechanics 
to form partnerships and sell their services to the contractor.”! By 
shadowing substance with form, payment of the prevailing rates 
could be avoided. 

On January 19, 1932, a Presidential Executive Order was issued 
in an attempt to remedy some of the statutory shortcomings.” The 
order nullified the partnership device by requiring that every person 
employed as a laborer or mechanic on a Federal public building must 
be regarded as employed as such, regardless of any contractual rela- 
tionship alleged to exist between the contractor or subcontractor and 
the employee. Without any notable success, the order sought to 
correct the “kickback’’ abuses by requiring the weekly payment of 
wages without subsequent reduction or rebate, and authorizing 
periodic inspection of a contractor’s books by the interested contract- 
ing agencies. In addition, those agencies were authorized both to 
terminate contracts where it was found that the contractor had failed 
to pay the prevailing wage rate, and to bring suit against the con- 
tractor or his surety to recover any additional costs incurred in com- 
pleting the project.?* However, the Executive Order did not deal with 
the complaint that the Secretary did not have predetermination 
functions. Neither the statute nor the order materially aided laborers 
and mechanics aggrieved by forced rebates or failure to receive the 
prevailing rates of wages, since no administrative remedy was pro- 
vided for recovering the difference between the wages actually paid 
and the legal standards.** Moreover, there was no coordinated system 
various methods, see Hearings before a Subcommittee of the Senate Committee 


— pursuant to Sen. Rep. No. 74, 73d Cong., 2d Sess., Vol. 1, Pt. 5 

21 See Sen. Rep. No. 1155, 74th Cong., Ist Sess. 3 (1935) to accompany Sen. 
Rep. No. 3303, 74th Cong., Ist Sess. (1935). 

2 Executive Order No. 5778, January 19, 1932. 

23 Such suit could be brought under the Hurd Acts, 28 Stat. 278 (1894), as 
amended, 33 Strat. 811 (1905), 40 U.S.C. § 270 (1946). See note 24 infra. 

* In a decision on July 14, 1932 (12 Comp. Gen. 27), the Comptroller General 
ruled that the Davis-Bacon Act of 1931 conferred no authority to withhold 
balances otherwise due a contractor for payments to mechanics and laborers, 
even though it might be established that the contractor had not paid the pre- 
vailing rate of wages. Prior to 1935, unpaid laborers or mechanics could enforce 
their valid claims by suit against the contractor or his surety under the Hurd 
Act [28 Srar. 278 (1894), as amended, 33 Star. 811 (1905), 40 U.S.C. § 270 
(1946) ]. This remedy, however, was severely restricted. A covered employee 
could institute an action only upon the complete performance of the contract 
and final settlement thereof. This delay in obtaining redress tended to foreclose 
an effective and s y remedy. Consequently, the statute was amended on 
August 24, 1935 [49 Srar. 793 (1935), 40 U.S.C. § 270(b) (1946) J, to provide a 
right of action to unpaid workers who had not received the full amount of their 
wages at the expiration of 90 days from the day when they ceased their employ- 
ment. As to the remedy provided by the amendment to Davis-Bacon in 1935, see 
notes 39 and 40 infra, and text. 
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to prevent a contractor who flouted the law on one project from being 
awarded further contracts for which he happened to be the low bidder. 
The necessity for strengthening the Act and rendering it administra- 
tively enforceable, in addition to broadening the base of coverage, 
culminated in the passage of the Anti-Kickback (Copeland) Act, 
and the 1935 amendment to the Davis-Bacon Act. 


Tue Anti-Kicksack Act 


In 1934, Congress dealt with the practice of exacting rebates or 
“kickbacks’’ by the passage of the ‘‘Anti-Kickback’”’ (Copeland) 
Act. This law provides that ‘‘Whoever, by force, intimidation, or 
threat of procuring dismissal from employment, or by any other man- 
ner whatsoever induces any person employed in the construction, 
prosecution, completion or repair’’ of any Federal building or work, 
or any building or work financed in whole or in part by the Federal 
Government, to give up any part of the compensation to which he 
is contractually entitled, shall be fined not more than $5000 and/or 
imprisoned for not more than five years.”5' Under the statute, the 
Secretary of Labor has made regulations governing contractors and 
subcontractors, including a requirement that sworn affidavits be 
submitted weekly to the appropriate Federal agencies with respect 
to wages paid laborers and mechanics during the preceding week.” 
Pursuant to the Act, the Secretary has issued regulations defining 
the permissible area of pay roll deductions,”’ in addition to providing 
for the preservation and inspection of contractors’ pay roll records.”* 

Very few cases involving prosecutions under the Act have reached 
the litigation stage. On two occasions, however, the Supreme Court 
of the United States has been called upon to construe the scope of 





%18 U.S.C. § 874 (Supp. 1950), replacing 48 Srar. 948 (1934), 40 U.S.C. 
§ so (1946). The Department of Justice is charged with the duty of prosecuting 
violations. 

% 48 Strat. 948 (1934), 40 U.S.C. § 276c (1946), as amended by § 134 of the 
act of May 24, 1949, 63 Srar. 108 (1949), 40 U.S.C. § 276c (Supp. 1951). Pursu- 
ant to § 9 of Reorganization Plan No. IV, 54 Star. 1236 (1940), 40 U.S.C. § 276c 
(1946), effective June 30, 1940, the Secretary of Labor succeeded to the func- 
tions of the Secretaries of the Treasury and Interior in making the regulations 
to aid in the enforcement of the Act. 

The Secretary’s regulatory functions under the Act are implemented by the 
False Affidavit Act, [18 U.S.C. § 80 (1946), as amended, 62 Strat. 749 (1948), 18 
U.S.C. § 1001 (Supp. 1950) ] which makes it a crime for anyone to willfully 
falsify or conceal a material fact in an affidavit submitted to any “department 
or agency of the United States.” 

27 See Section 3.5 of “Regulations Applicable to Contractors and. Subcon- 
tractors on Public Building and Public Work and on Building and Work Financed 
in Whole or in Part by Loans or Grants from the United States.” 29 Copz Frp. 
Regs. § 3.5 (1949). 

8 Td. at § 3.4. 
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the statute. In United States v. Laudani,”® the Court held that a fore- 
man who compelled laborers and mechanics to give him part of their 
wages in order to retain their jobs had violated the Act since he pos- 
sessed the power to employ and discharge the workers. The Court 
declared the prohibition against kickbacks was not directed solely 
against contractors or subcontractors, but also applied to super- 
visory personnel who exercised many of the powers of employers 
even though they did not act in concert with them. Two years later, 
the same tribunal ruled that the statutory prohibition had no applica- 
tion to officials of a labor union who made personal use of advance 
payments of initiation fees exacted from laborers and mechanics as 
a condition of obtaining employment with a Federal construction 
contractor.*® Although the Court recognized that the term “whoever” 
as used in the statute would apply to union officials who violated 
union rules by forcing workers to pay excessive or unauthorized fees,** 
it observed that the union had a closed shop agreement with the 
contractor which authorized the check-off of initiation fees in the 
sums which the officials received. The Court concluded that the 
legislative history of the Act demonstrated that “evils relating to 
the internal management of unions were matters with which Congress 
did not concern itself in enacting the Kickback Act.’’” 

The Anti-Kickback Act and the regulations issued by the Secretary 
of Labor have no doubt materially aided in curbing kickback prac- 
tices. Thorough supervision and investigation of payroll records by 
contracting agencies, as well as an alertness on the part of affected 
employees, must continue if the Act is to accomplish its purpose 
effectively. 


THE Davis-Bacon Act, AS AMENDED IN 1935 


By amendment in 1935, Congress lowered the jurisdictional amount 
of Federal contracts subject to the Davis-Bacon Act to $2000,* and 
brought all public works as well as painting and decorating operations 
within its scope. The Amendment incorporated the changes contained 
in the Presidential Executive Order of January 19, 1932,* by pro- 





29 320 U.S. 543 (1944). 

3° United States v. Carbone, 327 U.S. 633 (1946). 

31 Jd. at 639. Compare also United States v. Lombard, 54 F. Supp. 537 (W.D. 
N.Y. 1944); United States v. Fuller, 51 F. Supp. 951 (N.D.N.Y. 1943); United 
States v. McGraw, 47 F. Supp. 927 (N.D.N.Y. 1942). 

3 United States v. Carbone, 327 U.S. 633, 640 (1946). 

33 For a brief discussion of devices which were used to effect rebates of wages, 
see note 20 supra. 

* The jurisdictional amount under the original act was $5000. See note 15 


supra. 
% See note 22 supra. 
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viding for the termination of contracts where the Prevailing Wage 
Law had been violated. It eliminated the partnership device as a 
means of avoiding payment of the required rate of wages. More 
significant, however, were the addition of new enforcement procedures 
and the changes with respect to wage determinations. 


New Enforcement Provisions 


As noted above,® a Federal construction contractor who failed to 
pay his laborers and mechanics the rate of wages prevailing in the 
construction locality had only to fear the cancellation of his contract, 
or a possible suit against him or his surety on a performance bond to 
satisfy any additional costs incurred by the contracting agency in 
completing the project. No provision was made in the 1931 Act by 
which the laborers or mechanics could recover the underpayments.*” 
The amended Act corrected these shortcomings by more stringent 
enforcement provisions. It directed the Comptroller General of the 
United States to distribute the names of all delinquent contractors 
to the various Federal contracting agencies in an attempt to prevent 
such contractors or any firm with whom they later become associated, 
from obtaining Government contracts for a period of three years.** 
The new Act also authorized the Comptroller General to pay directly 
to the laborers and mechanics, out of the accrued payments which 
it authorized the contracting agency to withhold from the contractor, 
any wages due them.*® In the event that the accrued payments proved 
insufficient to reimburse the employees, the amendment invested 
them with a right of action or intervention against their employer’s 
sureties to recover any differences in wages.*° 

It should be noted that the Act itself provided no centralized agency 
to enforce its provisions. In practice, the enforcement was scattered 
among all the contracting agencies of the United States Government. 





* See note 23 supra. 

37 See note 24 supra and text. 

8 Section 3(a), 49 Star. 1011 (1935), 40 U.S.C. § 276a-2a (1946). 

% Ibid. Section 1 of the Act declares that: 

there may be withheld from the contractor so much of accrued payments 
as may be considered necessary by the contracting officer to pay the laborers 
and mechanics employed by the contractor or any subcontractor on the 
work the difference between the rates of wages required by the contract to 
be paid laborers and mechanics on the work and the rates of wages received 
by such laborers and mechanics. . . . 

See Comptroller General’s opinion [21 Comp. Gen. 197, 199 (1941) ] construing 


this section. 

Section 3(b), 49 Srar. 1011 (1935), 40 U.S.C. § 276a-2b (1946). The section 
further declares that in such proceedings “it shall be no defense that such laborers 
and mechanics accepted or agreed to accept less than the required rate of wages 
or voluntarily made refunds.” 
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Under Reorganization Plan No. 14, of 1950,’ however, the Secretary 
of Labor is authorized, in order to assure consistency of enforcement, 
to “prescribe appropriate standards, regulations, and procedures”’ 
and to make such investigations with respect to the enforcement of, 
and compliance with, the labor standards under the Davis-Bacon 
Act and the other statutes covered by the Plan, as he deems desirable. 
Under authority thus conferred, the Secretary of Labor has issued 
appropriate regulations, effective July 1, 1951, providing for uni- 
formity in administration and enforcement of the labor standards 
provisions of various statutes relating to Federal construction financed 
in whole or in part by Federal funds or guarantees.** Thus, the Sec- 
retary’s functions and responsibilities no longer end with the deter- 
mination of prevailing rates. 


Predetermination of Prevailing Wage Rates 


Under the original Davis-Bacon Act, the wage determination 
functions of the Secretary of Labor could be exercised only after 
a Federal construction contract had been awarded.“ Consequently, 
contractors found it difficult to estimate their labor costs in advance 
of their bids.“ In addition, many laborers and mechanics found they 
were being paid the lowest rate for the job classification in the project 
locality since the Secretary’s determinations were not retroactive.“ 
The need for an advance schedule of wage rates for the various classi- 
fications of covered employees upon which contractors could rely, 
prompted Congress to alter the wage determination procedure. The 
1935 amendment authorizes the Secretary to predetermine the pre- 
vailing wage rates for the proposed construction locality. 


“115 Fep. Rea. 3176 (March 13, 1950), 64 Stat. 1267 (1950), 5 U.S.C. § 1332 
-15 note (Supp. 1951). 

“2 Regulations, Part 5, 16 Fep. Rea. 4430 (May 12, 1951). A further responsi- 
bility in connection with the Davis-Bacon Act was placed upon the Secretary of 
Labor with the passage of Section 10 of the Portal-to-Portal Act of 1947 [61 Star. 
84 (1947), 29 U.S.C. § 259b(3) (Supp. 1951) ]. This section provides that the 
Secretary of Labor shall be the agency upon whose written administrative regu- 
lation, order, ruling, approval, or interpretation, contractors may place reliance 
in performing contracts under the Davis-Bacon law. An employer may also 
me reliance upon any administrative practice or enforcement policy of the 

retary with respect to the class of employers to which he belongs. Conse- 
quently, if a Federal construction contractor pleads and proves, in any action 
or proceedings brought against him for failure to pay the wages prescribed under 
the Davis-Bacon Act, that the act or omission complained of “was in good faith 
in conformity with and in reliance on” the Secretary’s regulations, orders, etc., 
the contractor shall not be subject to liability or punishment. This is so notwith- 
standing that after the act or omission, the Secretary’s regulation, order, etc. is 
modified or rescinded or is determined by judicial authority to be invalid or of 
no legal effect. 
48 See note 16 supra. 
# See note 18 supra. 
4 See note 19 supra. 
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Prior to the advertisement for bids or prior to the execution of 
negotiated contracts on a Federal construction project, a Federal 
contracting agency must submit a request to the Secretary of Labor 
for a determination of the wage rates prevailing in the locality of the 
proposed project for the various classifications of laborers and me- 
chanics whose employment thereon will be required.“* When such 
rates have been determined, they are communicated to the agency 
which transmits them to the various construction contractors inter- 
ested in obtaining the contract. In general, these predeterminations, 
unless modified, are effective for a period of ninety days. If the con- 
tract, for some reason, is not awarded within that time, the agency 
is requested to refer the rates to the Secretary who ascertains whether 
they continue to represent the wages being paid in the construction 
locality. After approval or change, the rates are effective for an addi- 
tional ninety-day period. 

On occasion, however, contracting agencies have neglected to 
request redeterminations where the original wage determinations 
have not been incorporated in contracts within the prescribed time 
limit, with the result that the rates originally determined no longer 
reflect the prevailing wage in that area. Since neither the original 
Davis-Bacon Act nor its amendatory law invested the Secretary with 
the enforcement authority to require a resubmission, little could be 
done to effectuate a resubmission. With the adoption of Reorganiza- 
tion Plan No. 14, referred to above,*’ and its broad grant of authority 
to prescribe standards, regulations, and procedures to be observed 
by Federal contracting agencies, the Secretary now possesses that 
enforcement power. This should help to prevent the recurrence of 
situations in which misrepresentation of the prevailing wage rates 
to a contractor may result in liability on the part of the Government 
for damages.*® 

Locality of Construction. Under the amended Davis-Bacon law, the 
Secretary of Labor is directed to determine the wage “prevailing for 
the corresponding classes of laborers and mechanics employed on 
projects of a character similar to the contract work in the city, town, 
village, or other civil subdivision of the State in which the work is 
to be performed. . . . ’’*® The wage to which a worker is entitled under 
prevailing wage legislation depends upon several factors, among which 





“ This request is submitted on Davis-Bacon Form 11. 

‘7 See note 41 supra. 

*8 See, for example, Albert & Harrison v. United States, 68 F. Supp. 732 (Ct. 
Cl. 1946), cert. denied 331 U.S. 810 (1947). 
a si) Srat. 1011 (1935), 40 U.S.C. § 276a (1946), amending 46 Star. 1494 
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are a determination of the prevailing wage in the construction locality 
for each job classification, a proper classification of his duties, and 
the character of the project involved. 

In canvassing wage rates, the Secretary is guided by the wages 
paid to laborers and mechanics on projects of a comparable character 
in the immediate locality. Where, for example, a Federal construc- 
tion contract calls for the erection of a warehouse in a particular town 
or city where other comparable buildings have been or are being 
constructed, the problem of establishing a prevailing wage rate re- 
quires a survey of the wages paid for similar skills on these other proj- 
ects. However, in the case of large, unique projects such as an atomic 
energy plant there may be no comparable work within the immediate 
vicinity on which to base the wage rates applicable to such construc- 
tion. In addition, the labor supply in the area may be insufficient to 
furnish the requisite number of skills. In such a case, the canvass must 
be extended beyond the limits of the immediate area if a realistic 
prevailing wage is to be determined. 

An example of such a situation arose some years ago with respect 
to a military project in Pasco, in the State of Washington. The project 
costing $130,000,000, was to be built in a town which had a population 
of four thousand. Although the Secretary had determined wage 
rates under the Davis-Bacon Act for Government contracts in the 
neighborhood of Pasco, the jobs were quite small in contrast to the 
proposed project. In addition, a sufficient quantity of skilled workers 
needed to complete the project was not available in the town. After 
investigation, the Secretary established the prevailing wage at the 
rates which were being paid in Spokane, Washington, some one 
hundred and twenty miles away, because it was the nearest metro- 
politan city with a sufficiently large labor supply, and had projects 
of a somewhat similar character in the process of construction. 

While a major objective of the Prevailing Wage Law is to protect 
local labor standards on Federal construction projects, other factors 
must of necessity be considered by the Secretary in determining 
prevailing wages, factors dictated by the nature of the construction 
industry. For example, the labor supply in the immediate construc- 
tion area may be too small to staff the complement of workers needed 
to complete the job efficiently and within a reasonable time. Under 
such circumstances, a contractor is obliged to resort to other labor 
areas to obtain the necessary skills. Where the wage being paid in the 
immediate project area is less than the wage prevailing in adjacent 
labor supply areas, it is unlikely that contractors will be able to im- 
port skilled laborers and mechanics to work for the lower rate. As a 
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practical matter, therefore, the locality of the project must be viewed 
as including a large enough area to offer a source for the necessary 
labor supply.®® As a general rule, such a source of labor supply may 
be found in the nearest large city. Consequently, in administering 
the Act, where there has been no construction of a comparable 
character in the vicinity of the project, the Secretary of Labor has, 
since the enactment of the amended Act in 1935, consistently taken 
into account the wage rates paid in the nearest large city.™ 

The legislative history of the Davis-Bacon Act indicates that 
Congress intended the Secretary to have sufficient administrative 
discretion to take the source of labor supply into account in pre- 
determining wage rates.*® This view would seem to be borne out 
by one of the few decisions which have been handed down under the 
Act. In Albert & Harrison v. United States,* the Court of Claims 
observed that “‘. . . the rate determined to be the prevailing rate is, 
by hypothesis, the rate customarily paid, and the rate at which a 
contractor could expect to hire his labor.’’** Moreover, the legisla- 
tive history would seem further to indicate that the phrase “city, 
town, village, or other civil subdivision of the State’’ was not meant 
to delimit the scope of inquiry into prevailing wage rates, but was 





50 Where a “locality” has been selected, the next task is to determine the 
ee wage rates there. Pursuant to Regulations No. 503, Section 2 (Septem- 

r 30, 1935) [29 Cope Fep. Ree. § 1.2 (1949) ] as prescribed by the Secre- 
tary of Labor, the wage rates to be regarded as prevailing are (a) the rates paid 
in the locality to the majority of those employed in the corresponding crafts 
on projects that are similar to the contract work; or (b) if there is not a ma- 
jority paid at the same rate, then the rate paid to the greater number, pro- 
vided such greater number constitutes 30 percent of those so employed; or ) in 
the event that less than 30 percent of those so employed receive the same rate, 
then the average rate. 

Substantially the same standards as those set forth in the foregoing regulations 
are contained in the New York State prevailing wage law noted supra in note 11. 

Section 10 of the Regulations directs that, in un with 
respect to the ascertainment of prevailing wage rates, the Solicitor shall consult 
such sources as: (1) state labor departments; (2) craft unions; (3) general con- 
tracting associations; and (4) municipal officials. 29 Cope Frep. Reas. § 1.10. 

5! Although Section 7(2) of the Secretary of Labor’s Regulations No. 503 
Le powes 30, 1935) provides in part that projects outside the county or other 
civil division in which the work is to be performed shall not be considered in 
determining prevailing rates in the locality, it further provides that where “there 
has been no construction of a similar character [there] in recent years, . . . wage 
conditions in the nearest large city’’ shall be taken into account. 29 Cope Fep. 
Regs. § 1.7(b) (1949). 

52 See the discussion between Congressmen Connery and O’Connor, 75 Cong. 
Rec. 12365-6 (1932). This discussion arose during debate on a proposed amend- 
ment to the original Davis-Bacon law (S. 3847). Although this amendment was 
age by the President on July 1, 1932, its substance was included in the 1935 

ct. 


% 68 F. Supp. 732, 734 (Ct. Cl. 1946), cert. denied 331 U.S. 810 (1947). 
4 Id. at 734. 
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used to mark out the area which Congress sought to protect against 
the depression of local wage rates.® 
Some mention should be made of the reviewability of the Sec- 
retary’s prevailing wage determinations. Nothing in the Davis- 
Bacon Act provides for a judicial review of such determinations, 
and indeed the question has never squarely arisen with respect to 
the amended Act. However, the United States Supreme Court has 
at least indirectly provided an answer in Perkins v. Lukens Steel 
Co., a case involving the Walsh-Healey Public Contracts Act. 
Although the two Acts apply to different classes of work and differ in 
the standards they establish with respect to workers’ wages, they 
are similar in that they both require the inclusion in Government 
contracts of stipulations to the effect that the wage rates to be paid 
will not be lower than the applicable standard determined by the 
Secretary of Labor on the basis of the rates he finds to be prevailing 
for the appropriate locality.*’ In the Lukens Steel case a contractor 
brought suit to enjoin the Secretary from applying a wage determi- 
nation, made under the Walsh-Healey Act, in which an area including 
many states was used in the determination of the prevailing minimum 
wages in a particular industry ‘‘in the locality in which the materials, 
supplies, articles, or equipment are to be manufactured or fur- 
nished.’’** The Court of Appeals for the District of Columbia, taking 
the view that the selection of such a wide range of states as the 
“locality’’ constituted an abuse of discretion, held that an injunction 
could issue. In directing that the injunction be dissolved, the Supreme 
Court stated: 
That [Walsh-Healey] Act does not depart from but instead em- 
bodies the traditional principle of leaving purchases necessary 
to the operation of our Government to administration by the 
executive branch of Government, with adequate range of dis- 
cretion free from vexatious and dilatory restraints at the suits 
of prospective or potential sellers. It was not intended to be 
a bestowal of litigable rights upon those desirous of selling to 
the government... .* 





5 See note 52 supra. 
% 310 U.S. 113 (1940). 
5? The stipulation as to wages required in every Government supply contract 
subject to the Walsh-Healey Act is that employees working on the contract 
will be paid “not less than the minimum wages as determined by the 
retary of Labor to be the oe minimum wages for persons employed on 
similar work or in the partic or similar industries or groups of industries cur- 
rently operating in the locality in which the materials, supplies, articles, or 
equipment are to be manufactured or furnished under said contract.”’ 49 Srar. 
2036 (1936), 41 U.S.C. § 35b (1946). 
58 See note 57 supra. 
5° 310 U.S. 113, 127 (1940). 
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In describing the Secretary’s functions in administering the Walsh- 
Healey Act, the Court concluded: 


The Secretary of Labor is under a duty to observe those instruc- 
tions just as a purchasing agent of a private corporation must 
observe those of his principal. In both instances prospective 
bidders for contracts derive no enforceable rights against the 
agent for an erroneous interpretation of the principal’s authoriza- 
tion. For erroneous construction of his instructions, given for 
the sole benefit of the principal, the agent is responsible to his 
principal alone because his misconstruction violates no duty he 
owes to any but his principal. The Secretary’s responsibility is 
to superior executive and legislative authority. 

It would seem that the principles established by this decision 
with respect to the reviewability of predeterminations as to wages 
for Government contract work are applicable to wage predetermi- 
nations under the Davis-Bacon Act.* 

“Mechanics and Laborers.’’ “Mechanics and laborers employed 
directly upon the site of the work’’ must be paid not less than the 
prevailing wage rates as predetermined by the Secretary of Labor. 
As a general rule, those whose work is clerical, supervisory, or non- 
manual in nature are not considered laborers and mechanics for the 
purposes of the Act. 

Questions concerning the designation of employees as laborers 
and mechanics have not arisen too frequently in connection with 
prevailing wage legislation. The Secretary of Labor has, however, 
had occasion to rule that guards, watchmen, timekeepers, and book- 
keepers, when acting in those capacities, are not covered by the 
Davis-Bacon Act. On the other hand, he has held that a night watch- 
man who helped water down concrete walls, and unload and check 
materials during the construction of a hospital financed in part by 
the United States, was entitled to the prevailing wage for concrete- 
wetters and unloaders for the portion of his time spent in such duties. 
The Secretary has also taken the position that employees who clean 
bathrooms and windows in a Federally financed housing project are 
laborers or mechanics where these duties are performed prior to 
occupancy. 

Some decisions with respect to the question of who are laborers 





6° 310 U.S. 113, 129 (1940). See also, 12 Comp. Gen. 27, 28 (1932). 

| Cf. Texas Highway Com’n. v. El Paso Bldg. & a Tr. Coun., 234 8.W.2d 
857 (Tex. Sup. Ct. 1950), rehearing denied Jan. 3 

® The Davis-Bacon Act [49 Stat. 1011 (1985). “6 U.S.C. § 276a (1946) ] 

provides: ‘‘. . . every contract based upon these [the advertised] specifications 
shall contain a stipulation that the contractor or his subcontractor shall pay all 
mechanics and laborers employed directly ~—. the site of the work, uncondi- 
tionally and not less often hon once a week 
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and mechanics have been rendered in connection with the Eight- 
Hour Laws. The Secretary has construed the terms “laborers’’ and 
“‘mechanics’’ as used in these laws as synonymous with the corre- 
sponding terms in the Davis-Bacon Act. With respect to the Eight- 
Hour Laws, the Attorney General has observed: 


In the administration of the statute the term “laborers and me- 
chanics” has been given a somewhat broad meaning [and] the 
inclusion or exclusion of particular employees presents a question 
largely of fact, having regard to the actual duties of the em- 
ployees concerned . . . . It is, under all the circumstances, a well- 
warranted assumption that the Congress has intended the 8- 
hour law to have a broad application and to be liberally construed 
with this end in view. Furthermore, the administrative practice 
during the years that have elapsed since enactment of the law is 
entitled to much weight when now interpreting it.” 


Among the workers held to be “laborers and mechanics’’ within the 
meaning of the Eight-Hour Laws are blacksmiths, and their helpers; 
and railroad firemen, engineers, and brakemen at a dam construction 
project.© 

“Corresponding Classes of Laborers and Mechanics Employed on 
Projects of a Character Similar to the Contract Work.’’ It is obvious 
that the determination of a correct prevailing rate for a job class- 
ification is meaningless if a worker receives the prevailing wage 
paid to a common laborer when in fact he performs the duties of a 
carpenter. 

The original Davis-Bacon Act was not explicit on the matter of 
classification, since it merely required the payment of wages pre- 
vailing on work of a similar nature.* Indeed many contractors were 
able to circumvent the law by hiring mechanics as common laborers, 
and then assigning them to tasks which fell within the purview of 
one of the skilled crafts.*7 The amended Act, by requiring the pay- 
ment of wages prevailing for “corresponding classes’’ of workers 
employed on projects of a similar character, has provided a more 
definite criterion. As it has been pointed out, ‘the amendment was 
designed to make clear that Congress intended the prevailing rates 
for corresponding classes of laborers and mechanics to be determined 
on the basis of the type of the project rather than the type of duties 
performed by the workman.’’® 





8 See 39 Op. Arr’y. GEn. =, 234, 237 (1939). 
* See 26 Or. Arr’y. Gen. 64, 69 (1906). 

% See 39 Op. Art’y. Gen. 232 (1939). 

® 46 Stat. 1494 (1931). 

*7 See Sen. Rep. No. 332, 74th Cong., Ist Sess. Part 2, » Bd Cee (1935). 
‘In the Matter of the Determination of Prevail ing Rates for Con- 


struction Work at Pantex Ordnance Works, Carson Geenty, 4 Texas, Report of 
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The Secretary of Labor alone is vested with the authority under 
the Act to determine the proper classifications and wage rates for 
laborers and mechanics.*® The contractor, in starting the work, 
places the worker within a classification. Such classification should 
be in accordance with the duties to be performed. If, after the work 
is begun, it is found either by the contracting officer or upon investiga- 
tion by the Department of Labor that an employee is not being 
paid the wage rate predetermined for the class of work he is perform- 
ing, the contracting officer may require the contractor to classify 
the worker properly, and may withold from the contractor sufficient 
funds to reimburse the employee.” 

The task of the contracting agencies and the Secretary in properly 
classifying work operations is affected by two major factors—the 
type of construction in the locality, and the operation which the 
individual worker performs. For example, with respect to the type 
of construction, there may be different local rates for commercial 
as compared with residential construction, or for highway as com- 
pared with heavy construction. In connection with the work of 
particular employees, job classifications may be considerably mul- 
tiplied in areas where there is a high degree of unionization. 

In a sense, therefore, the task of a contracting agency investiga- 
tor is one of dual inquiry. He must first determine upon what type of 
construction the worker is to be employed. His next step is to de- 
termine the classification into which the worker’s operations fit. 

The problem of job classification extends equally to the employ- 
ment of apprentices. Many contractors make it a practice to hire 
apprentices in the various crafts and skills. By doing so, the contrac- 
tor need only pay the rate established for an apprentice which is, 
of course, less than the skilled worker’s wage. It is entirely possible 
that a Federal construction contractor may contemplate the em- 
ployment of ‘apprentices’? who will be required to perform skilled 
operations and yet will receive only the apprentice wage rate. To 
forestall such practices, the Secretary has directed that a worker may 
the Referee, August 23, 1951, United States Department of Labor. In this case, 
the contractors contended that the rates paid the workers on the public highway 
work in the area should govern because the road work construction in connection 
with the Pantex Ordnance work was similar, if not identical in character, to the 
public road work. The referee granted the similarity of the work but concluded 
that it did not follow “that the public road projects are of a character similar to 
the Pantex Project” (Italics supplied). “To the contrary,” the referee 
pointed out, “‘the Pantex project must be viewed as a whole an not divided into 
a series of smaller projects. . .. To divide Pantex, or any smaller industrial project , 
into many separate projects would result in confusion and be entirely unrealistic.’ 

* United States v. 11 F. Supp. 572 (W.D. Mich. 1935); Kelly v. 


urphy 
Grimshaw, 161 Kan. 253, 167 *p 2d 627 (1946). 
7 See note 39 supra. 
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not be classified as an apprentice and be paid the apprentice rate on 
Government construction projects unless he is registered in a bona 
fide apprenticeship program, registered with a State apprenticeship 
agency recognized by the Federal Committee on Apprenticeship of 
the Department of Labor, or if no such recognized agency exists in 
a State, it shall mean a program registered with the Bureau of Ap- 
prenticeship of the Department of Labor.” 

Employment “Directly Upon the Site of the Work.” The benefits 
of the Davis-Bacon Act are applicable to laborers or mechanics em- 
ployed ‘directly upon the site of the work.’’” The term “site of the 
work”’ normally applies only to those laborers and mechanics who 
are actually engaged in work at the physical location where the 
construction is taking place. However, there may be situations in 
which the activities of particular employees of the construction 
contractor or subcontractor are functionally so closely related to 
the construction operations that they must be considered to be 
employed directly upon the site of the work, even though some 
part of their activity may necessarily require that they go off the 
site in the performance of these duties. 

In ascertaining whether particular laborers or mechanics are per- 
forming activities directly upon the site of the work for a contractor 
or subcontractor under the construction contract, the functional as 
well as the geographic aspects of their activities may therefore re- 
quire consideration.”* An important question in such situations is 
whether the work in which the laborers or mechanics are engaged is 
functionally integrated with the construction work taking place at 
the work site or is directed to some other end. 

This may be illustrated by the work of truck drivers who make re- 
current trips to and from the work site carrying aggregate to be 
used in mixing concrete at the construction site. The Secretary of 
Labor has determined that such work, when performed for a con- 
tractor or subcontractor performing the construction work called 
for by the contract is, in essence, an integral part of the construction 





1 The standards for employment of apprentices on Federal projects can be 
found in a pamphlet entitled THe NaTionaL APPRENTICESHIP ProGram (1950) 
published by the Department of Labor. 

72 See note 62 supra. Compare the pertinent sections of the National Housing 
Act of 1935, as amended, 53 Stat. 804 (1939), 12 U.S.C. § 1702 et seg. (1946); 
Housing Act of 1949, 63 Star. 413, 419, 430 (1949), 42 U.S.C. §§ 1416, 1459 
(Supp. 1951); Housing Act of 1950, 64 Srar. 54, 59 (1950), 12 U.S.C. § 1715c 
(Supp. 1951), which do not contain the term “site of the work.” 

3 Cy. Brogan v. National Surety Co., 246 U.S. 257, 261 (1918) where the court, 


in construing a Federal statute (33 Srar. 811 (1905) ) which applied to persons 
who “furnished labor or materials used in construction or repair,” pointed out 
that the extent of the supplier’s involvement in the construction work depended 
on the function he open au in connection with it as well as on the proximity 
of his activities to the 


work. 
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work involved in the preparation of the concrete at the site. On the 
other hand, such workers have not been regarded as covered where 
their activities in hauling materials to the work site are functionally 
no more than a delivery operation on behalf of a materialman or on 
behalf of a contractor engaged only in fabricating or processing such 
materials, in pursuance of a Government contract, at places other 
than the site of the construction work. 

Work that is not a part of the construction called for by the con- 
tract is not within the coverage of the Act, even though performed 
on the construction site. Thus, in a recent case, the Secretary of 
Labor was asked whether the employees of a pipe manufacturing 
company which had a Government contract to install aqueduct 
pipe were covered by the Act while they were engaged in fabricating 
pipe in the company’s plant on the site of the construction project. 
The evidence showed that it was only a fortuitous circumstance that 
the plant was located on the site of the work; that as in its other 
twelve plants the company manufactured a variety of pipe there, 
only some of which could be used in connection with the aqueduct 
work; and that it could not be said that functionally the efforts of 
the pipe-making employees were directed toward carrying forward the 
construction work rather than the company’s established manu- 
facturing program. 


Tue Impact OF THE WAGE STABILIZATION PROGRAM 


The Defense Production Act of 1950 confers upon the President 
the authority to stabilize wages. Pursuant to that authority, the 
Wage Stabilization Board was established in the Economic Stabili- 
zation Agency to formulate a system of wage controls.”*> On January 
30, 1951, the Board issued an order stabilizing wages at the levels 
which existed on January 25, 1951,”° with certain exceptions.”’ 

Standing alone, it may be argued, the order requires the Secretary 
of Labor to select those rates which were predetermined for the con- 
struction locality prior to the effective date of the wage freeze as 
controlling for the award of all future federal construction contracts 


% 64 Srat. 798 (1950), 50 U.S.C. App. § 2102b(8), (5) (Supp. 1951). 

% Executive Order 10161, Part iv. §§ 403(a), (b) (September 9, 1950), 15 
Fep. Rea. 6105 (September 12, 1950). 

% Wage Stabilization Board, Gen Reg. No. 2 (January 30, 1951), 16 Fen. 
Ree. 816 (1951). 

™ For example, the Board authorized wage increases where a written agree- 
ment raising wages was executed on or before January 25, 1951, or where the 
increase was formally communicated to the employees on or before that date, 
or where an increase was awarded by an arbitrator or referee on or prior to that 
date, provided, however, that these increases were to take effect not later than 
fifteen calendar days after January 25, 1951. Wage Stabilization Board, Gen. 
Reg. No. 2 (February 1, 1951), 16 Fep. Rea. 1014 (1951). 
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in that area. However, when read in connection with Section 402 
(d)(2) of the Defense Production Act, which declares that “No 
action shall be taken under authority of this title with respect to 
wages . . . which is inconsistent with the provisions of . . . any other 
law of the United States ... .’’”* the Secretary’s predetermination 
functions would not appear to be so limited. This area of possible 
inconsistency in the administration of the current wage stabilization 
program has been eliminated, however, by the announcement that the 
Wage Stabilization Board, after consultation with the Secretary, has 
established a twelve-man commission, composed of four public, four 
industry, and four labor representatives, to administer wage stabiliza- 
tion in the building and construction industry. 

This new commission, created under General Wage Regulation 12, 
adopted by the Board on May 31, 1951,”* is directed to conform to 
the “regulations, policies, orders, and decisions’’ of the Wage Stabili- 
zation Board in stabilizing wage rates in the building and construc- 
tion field.*° In establishing the Commission, however, the Board 
pointed out ‘‘the special characteristics of the industry make many 
of the Board’s present regulations, intended for general applicability 
to industrial employment relations, technically unsuited to the build- 
ing and construction industry.’’* Since the automatic application of 
the Board’s regulations to the building and construction industry 
has been thus determined inappropriate, the Commission will submit 
to the Board for its approval adaptations of the existing General 
Wage Regulations to the building and construction industry. Gen- 
erally speaking, of course, the policy of the Board’s General Wage 
Regulations will serve as a basic guide to the Commission in the 
formulation of its decisions. ® 

Regulation No. 1 of the Construction Industry Stabilization 
Commission, issued July 26, 1951, “carries out the mandate of the 
Board to stabilize wages on the basis of area rates, so far as practica- 
ble.’’* Employers in the building and construction industry are 





78 64 Stat. 798 (1950), 50 U.S.C. App. § 2102d (2) (Supp. 1951). 

79 16 Fep. Rea. 6640 (1951). 

8° In furtherance of the stabilization effort by the Board in the establishment 
of a Construction Industry Stabilization Commission, the Secretary advised the 
Board’s Chairman in a letter dated June 1, 1951, that ‘“‘in determining ag ee 
rates of wages under the Acts in which I am charged with such function, I shal 
as a matter of Administrative policy not determine any wage rate to be prevail- 
ing in excess of that wage rate which the Commission approves for stabilization 
purposes in a particular area, unless unusual circumstances or compelling evi- 
dence to the contrary are presented.’’ See WSB press release of June 1, 1951. 

81 16 Fep. Ree. 6640 (1951). 

8 See, Statement of Considerations, Construction Industry Stabilization Com- 
my vt Regulation 1, July 26, 1951, 16 Fep. Ree. 7565. 
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permitted under this Regulation to pay mechanics and laborers 
employed directly on the site of the construction project at certain 
preapproved rates: the Davis-Bacon rate if the project is F ederally 
financed; the rates authorized by the Commission for specific job 
classifications in specific areas through publication in the Federal 
Register; or the rates legally paid, on the effective date of the Reg- 
ulation, under existing area collective bargaining agreements. Further, 
under this Regulation, ‘Applications for adjustment in rates in areas 
where rates are customarily fixed by collective bargaining may be 
filed by the parties engaged in collective bargaining, and in other 
areas, applications may be filed by the party who normally sets the 
rate unilaterally.’’* 

Needless to say, it is much too early at this time to attempt to 
assess the extent of the impact which the wage stabilization program 
will have on Federal labor standards statutes which are operative 
in the construction area. World War II experience, in this connection, 
suggests the likelihood of an effective and extensive integration of 
wage stabilization and wage predetermination functions in the 
construction industry. 

During World War II, the stabilization of wage rates in a given 
area required uniform rates among construction contractors if defense 
construction projects were to have an equitable distribution of various 
classes of skilled construction workers. Wages were stabilized accord- 
ing to various areas, rather than for the individual contractor in 
view of the migratory character of many contractors, and the limited 
duration of most projects. To facilitate the work of the Wage Ad- 
justment Board, established on May 29, 1942,* in stabilizing wages 
according to area rates, the Secretary directed the Davis-Bacon 
staff, in addition to its other duties, to service the Board, to make 
investigations of prevailing rates, and to place at the Board’s disposal 
the extensive prevailing wage records which the staff had collated.* 
Further, the Secretary stated he would, ‘‘unless compelling evidence 
to the contrary be presented, accept as prevailing those wage rates 
which were prevailing on July 1, 1942 [the effective wage control date], 
unless adjusted by recommendation of the Board... .’’87 





8 See, Statement of Considerations, Construction Industry Stabilization Com- 
mission Regulation 1, July 26, 1951, 16 Fep. Rea. 7565. 

% Secretary of Labor Administrative Order No. 101 (May 29, 1942). Pursuant 
to Executive Order 9250 [7 Fep. Rea. 7871 (October 3, 1942)], the President 
designated the National War Labor Board to carry out the wage policies con- 
tained in the amended Emergency Price Control Act for all industries. However, 
the eng explicitly preserved the Wage Adjustment Board and its functions. 


87 Ibid. 
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Thus, the Secretary’s prevailing wage determinations in the vari- 
ous construction areas aided the Board in establishing the stabilized 
wage rate. Conversely, the Board’s award of increases over the sta- 
bilized rates were adopted in predeterminations under the Davis- 
Bacon law. Integration of wage stabilization and wage predetermina- 
tion functions in the construction industry was achieved during 
World War II through the close relationship which was established 
between the Wage Adjustment Board and the staff administering 
the Davis-Bacon Act in the Department of Labor. The arrange- 
ment, unique in the stabilization program, developed out of 
the experience in prevailing wage rate determination the Depart- 
ment had obtained under the Davis-Bacon Act during the years 
before the war and was founded upon the effective cooperation of 
labor and industry in the construction industry in both aspects of the 
work. 

The expansion of our national defense potential has greatly in- 
creased the number of construction contracts recently awarded by 
the Federal Government. The urgency for making the United States 
militarily strong, however, suggests the caution that labor standards 
for construction workers, as well as other employees, must be main- 
tained if their necessary skills and efforts are to be effectively utilized. 
The Davis-Bacon Act and related statutes serve to assure the main- 
tenance of those labor standards in the construction industry. 








Legislative Efforts to Prevent Timber Conversion: 
The History of a Failure? 


Danie. J. DyKstra* 


It is entirely understandable, politics being what it is, that the 
spotlight of publicity during the current period of seemingly un- 
ending scandal and corruption is focused on those in authority who 
seek to exploit for selfish ends the power and trust that is temporarily 
theirs. This focus, expedient though it may be, should not blind us 
to the fact that most such exploitation is in effect a joint enterprise 
representing a combination of public indifference, of a ruthless deter- 
mination of certain elements in business to ‘‘get what is theirs” 
regardless of means, and of a willingness on the part of some govern- 
mental employees to cooperate with these elements. It is the purpose 
of this article to present in historical perspective a concrete example 
illustrating this fact. While the story to be told is confined to a brief 
period in the history of the state of Wisconsin, its revelations of the 
interworkings of the forces referred to above make its importance 
neither local nor dated. 

The precise problem presented for consideration is one concerned 
with the attempts made by the forces of government during the 
period 1860 to 1880 to protect timber lands from being illegally 
plundered by the ever-ready ax of predatory lumbermen. Although 
such nefarious activities were of considerable magnitude on both the 
lands belonging to the state and the timber holdings of private in- 
dividuals, this study will confine itself to the efforts made to protect 
lands held in the name of the state. This approach, aside from reasons 
of brevity, is justifiable because the legislature obviously viewed the 
question of conversion on governmental holdings as separate and 
distinct from that of trespass and conversion on private lands. 

The timber lands held by the state during the post-civil war period 
may roughly be divided into two classifications—the school and 





t This article is the result of a study made ible by a grant from the Wis- 
consin Communities Studies Fund established by the Rockefeller Foundation. 
It also forms part of a continuing program of research in legal economic history 
|e by the University of Wisconsin Law School under the supervision of 

rofessor Willard Hurst. 

* B.S., State Teachers College, River Falls, Wis., 1938; LL.B., U. of Wisconsin, 
1948; Executive Editor, Wisconsin Law Review, 1946-7; Rockefeller Research 
Fellow, U. of Wisconsin Law School, 1947-48; Member, Wisconsin Bar Associ- 
ation; presently, Associate Professor of Law, College of Law, University of Utah. 
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university lands, and the land in the St. Croix-Lake Superior rail- 
road grant. Although these two holdings presented their own peculiar 
questions of law enforcement, reasons of space confine our attention 
for the most part to the efforts made to protect the school and uni- 
versity lands. 

This area, made up of several bequests from the federal govern- 
ment, consisted of holdings of considerable proportions. In 1868, 
for example, Wisconsin held title to 2,922,199 acres of such land.’ 
The object of these grants was to enable the state to sell this land 
and invest and use the funds secured thereby for educational pur- 
poses. To effectuate this intent, Article X, Section 7 of the Wis- 
consin Constitution provided that the Secretary of State, the State 
Treasurer, and the Attorney General should constitute a board of 
commissioners possessed with authority to make proper disposition of 
this real property. 

Before analyzing the attempts made by these commissioners 
and the lawmakers to secure such legitimate disposal, a look at the 
extent to which this land was being exploited will prove profitable 
in assaying the over-all picture. In this connection the commissioners 
of the school and university lands observed in their annual report 
issued in 1864 that: 

The state has heretofore suffered incalculable losses from 
depredations, chiefly upon the pine bearing lands. These have 
often been remorselessly stripped, so as to become, at least for 
many years, wholly unsalable.? 


The following year, the commissioners again saw fit to express 
their concern over this problem, this time in more pointed language, 


for they wrote: 


Quietly but actively trespassers have been stripping off this 
timber, sometimes merely for their own use, sometimes making 
small sales, and sometimes carrying on the shameful business so 
extensively as to cover the rivers with stolen logs, and to grow 
rich upon their illgotten plunder. Others, equally guilty, 
purchase the stolen property, and thus support and encourage 
the iniquity. Important corporations and prominent men in some 
parts of the state have been for years engaged in the traffic. 
Public sentiment thus becomes demoralized, and efforts for the 
detection and punishment of the criminals are thwarted, and’ 
even resented as unwarrantable interference with private rights. 
To a considerable class, including many besides those actually 





1See ANNUAL REPORT OF THE COMMISSIONERS OF SCHOOL AND UNIVERSITY 
Lanps (Wisconsin, 1868) 2. 

2? ANNUAL REPORT OF COMMISSIONERS OF SCHOOL AND UNIVERSITY LANDS 
(Wisconsin, 1864) 7. 
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interested, this robbery of the childrens’ inheritance has come 
by long use to seem excusable and even right.* 


This observation reflecting as it does the public indifference to 
large scale timber conversion is well supported by the comments of 
state timber agents who were assigned the task of enforcing conver- 
sion laws. For example, Sam Harriman, the first person appointed 
by the state to guard the St. Croix-Lake Superior railroad grant,‘ 
wrote bitterly to Governor Fairchild in 1869: 


You can have no conception of the obstacles in my path to 
the faithful performance of my duties. The interest of the entire 
pital is in opposition to me and my acts in enforcing the 

ica sa 

I hate to stand in a community like Ishmial with my hand 
against every man and every man against me but by the 
help of God and a few seizures I hope to discharge my duty to 
the satisfaction of my Principle.® 


These comments having given a glimpse of the magnitude of the 
conversion problem, we are now ready to consider the measures 
enacted to curb such activities. Because these measures had a direct 
tie-in with the method developed for the legitimate disposal of 
state lands, it is necessary first of all to observe the rather technical 
procedure established for the transfer of title from the state to pri- 
vate individuals. By legislative mandate the commissioners were 
required to appraise the land in question at a sum not less than 
$1.25 an acre.® After appraisal it was submitted for sale at public 
auction. If such an offering produced no bidders, the commissioners 
could dispose of the land by private sale to the first person making 
application therefor. They could also arrange the terms of payment, 
but in no instance was the down payment to be less than ten per 
cent.? The purchaser at public sale or at private sale was granted, 
upon making the required down payment, a certificate of sale.* 
This certificate entitled the recipient to possession,’ but did not 
permit him to cut timber on the land except for limited purposes.’ 
Title to the land was expressly retained by the state until full payment 





3 ANNUAL REPORT OF COMMISSIONERS OF SCHOOL AND UNiversiTy LANps 
(Wisconsin, 1865) 9. 

‘Harriman was appointed by Governor Fairchild under authority of Wis. 
Laws 1869, c. 46, § 1. 

5 Harriman to Gov. Fairchild, April 7, 1869, on file in Executive Recorps, 
Timber Agents, Box 1 (Wis. Hist. Lib.., Madison, Wisconsin). 

6 Wis. Rev. Stat. c. 28, § 12 (1858). 

7 Id. at § 26. 

8 Td. at § 38. 

® Td. at § 51. 

10 Td. at § 52. 
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was made."' Upon making final payment, however, the certificate 
of sale was cancelled and a patent conferring full title was issued to 
the purchaser.'? 

This procedure was obviously not designed to prohibit the exploita- 
tion of the pine lands by private entrepreneurs, nor was it developed 
to enable the state to retain control of some of these resources. It 
was rather a method by which the state hoped to secure certain funds 
within as short time as possible. The success of this limited and 
short-sighted policy depended of course upon the legitimate demand 
for the state timber lands, and this demand in turn depended upon 
the effectiveness with which the governmental authorities waged the 
battle against conversion. 

In view of this fact and considering also the statement in the 
commissioners’ reports which revealed that the pilfering of timber 
lands had been common practice for many years, it is significant to 
note that from 1849 to 1860 primary responsibility for the enforce- 
ment of statutes designed to prevent conversion rested upon local 
officials. By statutory decree the superintendent of schools in each 
town was specifically charged with the duty of reporting any tres- 
pass of which he had knowledge to the district attorney and the 
district attorney was directed thereupon to take immediate steps to 
prosecute the guilty parties in the name of the state." It is not 
surprising in view of the public apathy already noted that this ap- 
proach proved ineffective. It was not to be expected that local school 
superintendents and district attorneys, both notoriously sensitive to 
local pressures, would act vigorously in the face of accepted local 
custom and practice. 

Evidently with cognizance of this failure of local officials to cope 
with conversion activities, the legislature in 1860 adopted a new 
measure which directly placed responsibility for the protection of 
the state holdings in the hands of the commissioners of the school 
and university lands.* Under the terms of this act, the commissioners 
were authorized to appoint ‘‘clerks,’”’ not exceeding four, for a period 
not longer than four months each year, whose duty it was to admin- 
ister the written rules and regulations prescribed by the commissioners 





1 Wis. Rev. Star. c. 28, § 50 (1858). 
2 Td. at § 55. 
18 Wis. Rev. Star. c. 134, § 49 (1849). 


™ For further data ommamning, Be extensiveness of conversion on public lands 
during this period see: Merk, Economic History or WiscoNnsIN DuRING THE 


Civiz War Decape 104-108 (1916). 
% Wis. Laws 1860, c. 277. 
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for the preservation of the school and university lands.'* Section 4 
of this law further authorized the commissioners to empower the 
clerks to seize any “timber, lumber, logs, shingles, shingle-bolts, 
staves, shocks, headings or wood, cut upon or removed” from any 
state lands and sell the same at public auction. If this latter provision 
had not been qualified by a subsequent section, it might have con- 
stituted a fairly effective means of destroying the financial incen- 
tive which prompted large scale conversion activities. As it was, 
however, Section 5 provided an out for the trespasser, for it gave him 
the right to buy the land on which he was found to have trespassed if 
such land had been previously declared subject to private sale at the 
office of the commissioners.!? If the converter had no certificate of 
sale to the land, he was required to pay “the minimum price at which 
such land shall have been appraised”’ plus a penalty of twenty-five 
per cent on said amount. If he was a certificate holder, however, he 
could secure title to the land by paying the amount due on the 
certificate, with all arrears of interest, plus a twenty-five per cent 
penalty on the amount thus required. In either case, once the pay- 
ment was made the commissioners were authorized to release any 
of the materials previously seized by the agent to the guilty parties 
and to discontinue all suits already commenced. 

While it seems certain this measure was prompted by the complete 
breakdown of local enforcement, nonetheless the contents of this 
act portray a tolerant attitude towards those who were attempting 
to denude the lands to which the state held title. Not only were 
the number of “‘clerks’’ authorized and the amount appropriated too 
small to be really effective,!* but also the way out provided for the 
trespasser was but an invitation to him to assume the risks of being 
caught, for even if he were apprehended and required to pay a pen- 
alty of twenty-five per cent, he was, nevertheless, able to sell his 
stolen products at a profit.!* Such an approach was obviously not 
conducive to curbing conversion. 

It is not surprising, therefore, that in 1864 further legislative action 
was found necessary. The result was a rather comprehensive modifi- 
cation of the measure discussed in the preceding paragraphs.”’ 

16 Wis. Laws 1860, c. 277 § 2. This section also provided that the commissioners 
could fix the salary to be paid to the clerks, provided that “the whole com- 
pensation to such clerks shall not exceed, in the aggregate, the sum of two thou- 
sand dollars per annum.” 

17 As explained above, supra, p. 463, land was subject to private sale if it had 
been offered at public sale and remained unsold or if it had been forfeited and 
remained unsold after it had been re-offered at public sale. 

18 See note 16 supra. 


19 Infra, p. 467. 
2° Wis. Laws 1864, c. 233. 
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This amendment increased from four to eight the number of clerks 
the commissioners were allowed to appoint. It further increased the 
penalties from twenty-five per cent to fifty per cent for non-certificate 
holders who wished to purchase the land to escape both seizure of the 
material which they had cut and prosecution for damages. A more 
lenient policy was adopted towards certificate holders, however, for 
the penalty where they were concerned as trespassers was kept at 
twenty-five per cent. 

Provisions for the public auction of materials seized were also 
continued in this act. They were supplemented, however, by a stip- 
ulation which granted the commissioners authority to make a bid 
at such sale on behalf of the state at an amount “not less than one- 
half of the actual value of the property offered for sale.’’ It was no 
doubt intended that this proviso would enable the state to set a min- 
imum price at which the property should be sold and if such price 
could not be obtained, the state could hold the timber until the market 
price was more advantageous. 

Certificate holders not guilty of conversion were also given pref- 
erential treatment at these public auctions provided the timber 
being sold had been converted from the lands to which they held 
equitable interests. In such instances they were granted the right to 
bid the amount due the state for the land plus the expense of seizure 
and sale. When such a bid was made, the measure provided that 
“it shall be the duty of the person making such sale to strike off the 
property to such bidder or bidders.’’** A few days previous to the 
enactment of this law, the legislature had further strengthened the 
position of the certificate holder by giving him the right to maintain 
an action ‘‘to recover damages for injuries done to such lands, or to 
prevent trespass thereon or other injuries thereto. . . as if such person 
or persons were the owners thereof in fee simple.’’? 

This latter approach is worth further observation, for it may have 
significance in terms of modern law enforcement problems. It has 
already been noted that the public was little concerned with the 
fact that each year extensive timber holdings on state lands were 
being cut without any return to the state. Any attempt by the state 
to curb these depredations had to be made despite opposition from 
certain lumber interests and without any cooperation from the public 
at large. This being the case it was logical for the lawmakers to 
attempt to increase the number of individuals who would have a 
personal interest in protecting public lands and who could maintain 





21 Wis. Laws 1864, c. 233, § 5. 
2 Wis. Laws 1864, c. 193. 
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an action against those who engaged in conversion activities. This 
they did, as noted, by granting powers of civil prosecution to certifi- 
cate holders for conversion activities which occurred on their property 
prior to the time they acquired their equitable interest. The legis- 
lature no doubt concluded that this enlargement of authority in 
private individuals would have the dual effect of offsetting to a 
certain extent public indifference while at the same time increasing 
the possibility that converters would be prosecuted. 

Once having adopted this approach to the conversion problem, the 
legislature lost little time in supplementing it. In 1865, A. B. Thomas, 
a lawyer from the important lumber center of Prairie du Chien, 
introduced a measure” which provided that a person who received a 
patent to any state land should acquire the right to all timber or mate- 
rials cut upon, or removed from, such land before the isswance of the 
patent, and it further gave the patent holder authority to bring an 
action for trespass against the guilty parties. The patentee in bringing 
such a suit was entitled to 

... like damages, as if such trespass or other injury had been com- 
mitted after the patent had been issued: provided, that any such 
purchaser of land previously reported to the commissioners of 
school and university land as trespassed upon, shall pay in addi- 
tion to the price thereof, the penalty of fifty per cent fixed by 
chapter 233, general laws of 1864, and thereupon any material 
seized shall be released to him. . . . [Italics supplied]. 


It is apparent that this measure was designed to strengthen the 
position of the patentee just as the previous enactment had strength- 
ened the position of the certificate holder. While forced no doubt to 
adopt such a clause because of the ineffectiveness of previous enact- 
ments, it is nonetheless an approach which reflects the contemporary 
feeling that the state land existed primarily for private exploita- 
tion. There is no evidence in the contents of any of these enactments 
that the lawmakers recognized that the vast timber areas constituted 
a natural resource which, as such, was entitled to care and preserva- 
tion. Conversion activities were to be curbed only because they 
interfered with the immediate financial returns which should accrue 
to the state and not because they were laying waste a public in- 
heritance. 

Before considering the net effect of these anti-conversion laws, one 
more measure enacted during the years 1864 and 1865 should be 
given special attention. This particular law, Chapter 377, was 

3 Wis. Laws 1865, c. 520. 


*“ Wis. Laws 1865, c. 520, § 1. 
% Wis. Laws 1865, c. 377. 




















468 WISCONSIN LAW REVIEW [Vol. 1952 


entitled an act ‘to provide more effectually for the protection of the 
state lands.’’ Section 1 provided that any person cutting or removing 
timber from state lands should be guilty of a misdemeanor and sub- 
ject to imprisonment in the county jail not more than six months and 
to a fine not exceeding one thousand dollars. Section 5 removed all 
limitations on the number of agents that could be appointed by the 
commissioners of school and university lands for purposes of policing 
the public timber areas. Sections 4 and 6 again reflect the efforts of the 
legislature to combat public and official apathy and indifference to- 
ward strict enforcement. Section 4 required the district attorney to 
give “special attention to the diligent prosecution of the offenses 
specified in this act, especially upon complaint made to him by the 
commissioners of school and university lands, or any clerk or agent 
appointed by them.”’ It then stipulated that the commissioners could 
give the district attorney a sum not exceeding ten per cent of the fines 
collected from the guilty parties. In addition, this section provided 
that the commissioners could give up to twenty-five per cent of such 
fines to witnesses and other persons furnishing information. Certainly, 
these stipulations are in themselves sad reflections on the failure of 
local enforcement. 

While these provisions were inserted to encourage aid, Section 6 
prescribed the penalties to be meted out to those who “knowingly 
resist, hinder or obstruct, or procure or counsel anyone to resist, 
hinder or obstruct’’ any timber clerk from performing his duties. 
Such parties should be deemed guilty of a misdemeanor for which 
they would be subject to imprisonment in a county jail not more 
than one year and to a fine not less than $100 nor more than $1,000. 

Having observed the enactments relating to the protection of 
state lands passed by the Wisconsin legislature in 1864 and 1865, 
the question remains as to whether or not these measures had any 
noticeable effect in reducing conversion activities. The available 
evidence does not permit a precise answer. In 1864 the commissioners 
reported that since the enactment of Chapter 2337* they had given 
“much attention to the subject of guarding state lands from tres- 
passes.”’?? Their report for that year went on to reveal that subse- 
quent to the passage of this measure approximately 12,000 acres 
were reported by timber clerks as having been subject to trespass, 
and that seizure had been made of materials cut on approximately 





% Supra, p. 465. 
27 ANNUAL REPORT OF COMMISSIONERS OF SCHOOL AND UNIVERSITY LANDS 
(Wisconsin, 1864) 7. 
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ten thousand of these acres.?* The report issued the following year 
stated that over 18,800 acres were subject to conversion activities.®® 
This report further noted that trespassers took advantage of the 
opportunity to escape prosecution to the extent of purchasing 5,680 
acres of land and paying penalties on the same. These penalties 
totaled approximately $3,000. Logs and lumber seized from 1000 
acres of land were reported as having been sold under the terms of the 
act.*° 

It is difficult to say whether the larger sums collected as penalty 
payments and the increase in the number of acres reported as being 
trespassed upon in 1865 were the consequences of more conversion 
activities or were simply the result of greater diligence on the part 
of enforcement officials. The commissioners’ report of 1865 does 
suggest, however, that in that year more attention was devoted to 
depredations on state lands than in previous years. Among other 
things, the commissioners noted that they had extensively circu- 
lated copies of Chapters 377 and 520 of the Laws of 1865 and had 
called the attention of all district attorneys to their provisions. 

In this connection it is significant to note that while no prosecu- 
tions appear to have taken place under the terms of Section 6 of 
Chapter 377 of the Laws of 1865 providing for fines or imprison- 
ment against those who knowingly interfere with the activity of 
timber clerks," numerous letters, no doubt the result of the rewards 
offered by Section 4 of this same measure, were sent to the governor 
by various individuals informing him of illegal cutting operations 
on state lands.** These letters were sent despite the fact that giving 
such information was hazardous, for if the name of the parties 
furnishing such data became known, they immediately encountered 
open hostility from many of their neighbors.* This was especially 
true in areas where many of the inhabitants were depended for their 
livelihood upon the successful exploitation of state lands either 
as self-styled entrepreneurs or as employees. 

The effects of the laws of 1864 and 1865 were thus not to be 

28 ANNUAL REPORT OF COMMISSIONERS OF ScHOOL AND University LaNnps 
(Wisconsin, 1864) 26. The report lists the seizures made as totaling 19,000,000 
feet of timber, 40,000 cedar posts, 14,500 shingles, 25,000 barrel hoops, 4,000 


railroad ties, and 60 pine logs. 
29 ANNUAL REPORT OF COMMISSIONERS OF SCHOOL AND UNIVERSITY LANDS 


(Wisconsin, 1865) 10. 
30 Thid 


31 Supra, p. 468. 

32 For examples see: ExecuTIvE Recorps, Timber Agents, Box 2 (Wis. Hist. 
Lib., Madison, Wisconsin). 

33 See for example letter of A. T. Colburn, State Timber Agent to Gov. Smith, 
Feb. 17, 1880, Executive Recorps, Timber Agents, Box 2 (Wis. Hist. Lib., 
Madison, Wisconsin). 
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measured solely in terms of amounts of materials seized and penalties 
paid. In addition to securing at least a limited amount of cooperation 
from certain members of the public, these measures appear to have 
had some influence in increasing the number of acres of state land 
disposed of by legitimate means. In 1863, for example, 76,000 acres 
were sold while in 1864 the number thus transferred exceeded 
103,000.** The commissioners of school and university lands were so 
impressed by this increase, that they optimistically observed: 

It is now, we think, generally understood, that it is not safe 
to trust to stealing as the foundation for a large lumber business; 
consequently purchasing is more in fashion than in earlier times. 
The honest dealers also see that they cannot fairly compete with 
those who pay nothing for their timber, and they are, there- 
fore, not only inclined to purchase themselves, but to compel 
their less scrupulous neighbors to do the same.* 


It is unfortunate that this observation was unduly enthusiastic. 
While the commissioners’ reports for the years 1865 through 1870 
contain no further comments concerning the effects of the measures 
enacted in 1864 and 1865, there is evidence to show that all was 
not well during this period. For example, Governor Lucius Fairchild 
in 1866 stated with characteristic forthrightness: 

Tresspassing (sic) upon State lands, and stealing timber 
therefrom, has long been an existing evil, in spite of efforts made 
to prevent it. If there be sufficient power in the State, this crime 
should be stopped. I know of no criminal who deserves to be more 
severely punished than the one who, by pilfering the timber 
from the lands donated to the state for educational purposes, 
steals the sacred inheritance of the children.* 


Before considering further details concerning legislative and exec- 
utive acts to prevent conversion, it is necessary to look at the role 
which was being played by the judiciary. The most significant fact 
revealed by this glance is that the number of cases prosecuted by 
the state in the courts was comparatively small. The general attitude 
which existed toward prosection is reflected in the following ex- 
tracts taken from letters written by timber agents to the various 
governors. One agent writing in 1878 stated: ‘I am greatly averse 
to litigation as it costs, usually much more than is realized.’’*” An- 
other agent in 1889 wrote that he could institute a civil suit to 

4 ANNUAL REPORT OF COMMISSIONERS OF SCHOOL AND UNiversity Lanp 
5 1864) 8. 


% See Wis. Ass’y J. 31 (1866). 
7H. A. Taylor to Gov. Smith, Sept. 21, 1878, Executive Recorps, Timber 
Agents, Box 2 (Wis. Hist. Lib., Madison, Wisconsin). 
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collect the value of timber that had been wrongfully cut, but he 
complained that it is extremely difficult to prove such value in court. 
As for bringing criminal proceedings, he observed: 


The Statute giving the right to Criminal procedure is gen- 
erally used when parties trespassing will not pay or where 
nothing can be collected from them, and is seldom resorted 
to.38 


While these comments suggest the courts were not employed as 
frequently as might have been supposed, it would be a mistake to 
conclude that the judiciary played no part in the battle against 
conversion. In fact, several cases concerned with the interpretation 
of the anti-trespass laws found their way to the Wisconsin Supreme 
Court.*® Unfortunately, space does not permit an analysis of these 
actions. It must suffice to observe that these suits were primarily 
concerned with the right of either certificate holders or patentees 
of state lands to sue for timber cut on such lands prior to the time 
they acquired their interest. While the initial decision on this question 
unnecessarily limited such rights, this limitation was removed by 
the enactment of Chapter 520, Laws of 1865,*° especially after the 
court gave this measure its blessing in 1872 in the case of Conklin v. 
Hawthorn.“: In this controversy the court was confronted with a 
suit brought by a patentee against certain parties who had illegally 
cut timber on the patentee’s land at a time when one Tracy held a 
certificate to this tract. Although this certificate was eventually 
cancelled by the state, the defendants contended that Tracy was 
the only private party having a right of action for damages. Chapter 
520, the measure on which plaintiff based his claim, was, so de- 
fendant’s counsel asserted, in derogation of the common law and 
was penal and thus it should be strictly construed. Since no provision 
was made for assignment of the state’s right of action to the patentee 
and since the patent as such contained no assignment, the defendant 
argued this action could not be maintained. 

The Supreme Court in an opinion written by Justice Lyon, dis- 
poses of this argument with a crispness which suggests the judges 
were in full sympathy with the statute. Unless defeated by Tracy’s 
certificate, the plaintiff clearly had a right of action for timber cut 





38 Paul Browne to Gov. Hoard, Nov. 15, 1889, Executive Recorps, Timber 
Agents, Box 2 (Wis. Hist. Lib., Madison, Wisconsin). 

39 See: State ex rel Smith v. The Commissioners of School and University 
Lands, 19 Wis. *237 (1865); Paine v. White, 21 Wis. *423 (1867); Conklin v. 
Hawthorn, 29 Wis. 476 (1872). 

4 Supra, p. 466. 
41 29 Wis. 476 (1872). 
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before the patent was issued, because, the court stated, the act in 
question “gives that right in plain, unmistakable terms. It is not 
necessary that the patent should contain an assignment of a right 
of action in such a case. Such right is acquired by the purchase by the 
express terms of the law.’’ Nor was this right defeated by the certifi- 
cate. When the certificate holder defaulted on his interest payments 
his certificate became void. When this forfeiture occurred the state 
acquired the right of action for timber illegally cut during the period 
the certificate was in effect. This right by mandate of the law of 
1865 vested in the plaintiff when the patent was issued to him. 

This interpretation gave Chapter 520 the force it was undoubtedly 
intended to have. Thereafter, this enactment was frequently made 
the basis for private damage suits and thus it may reasonably be 
assumed that it proved a source of some concern to those engaged in 
the illegal cutting of timber. This would seem to be especially true in 
view of the state’s lenient settlement policies and reluctance to 
take cases to court.” 

Despite the presence of this and the other anti-trespass measures 
in the statute book, the legislatures of 1870 and 1871 saw fit to enact 
further laws pertaining to the protection of state lands. In 1870 the 
lawmakers passed a provision which stipulated that trespassers who 
desired to make a settlement and thus retain the materials they had 
taken illegally would hereafter be required to pay all expenses in- 
volved in the seizure and guarding of that which had been converted.* 
In addition, they were also required to pay for the land from which 
they had taken their ill-gotten gain at the minimum price at which 
it had been appraised plus a penalty of fifty per cent of such value.“ 

In 1871 a more comprehensive measure entitled “An act to con- 
solidate and amend the laws relating to trespassing on state lands” 
was enacted.“ This measure was introduced by James Bate, an 
assemblyman from one of the leading lumber areas.*® Although Bate 
had been chief clerk of the State Land Office, he was at the time this 
measure was submitted, the assistant secretary of the Union Lumber- 
ing Company of Chippewa Falls.‘’ His sponsorship of this enactment, 
therefore, lends some support to the observation previously noted 
to the effect that many in the lumbering trade were coming to recog- 





#2 Supra, p. 470. 

43 Wis. Laws 1870, c. 45. 

44 See Wis. Laws 1864, c. 233. 

4 Wis. Laws 1871, c. 21. 

Bate represented Dunn and Chippewa Counties, the counties in which 
many of the leading lumber firms were located. 

47 See Wis. Lec. MANUAL 372 (1871). 
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nize that it would be to their advantage to see that the cutting of 
timber on state lands was discontinued. 

This conclusion may seem contradicted by the fact that the 
act limited to four the number of clerks the land commissioners were 
allowed to appoint.‘* This is especially true when it is recalled that 
the legislature of 1865 had expressly eliminated any restrictions to 
the number of agents which could be appointed.*® In view of the 
other sections of this measure which definitely make the act more 
stringent it is difficult to account for this limitation. The answer 
may be contained in a report submitted by O. R. Dahl, a state 
lumber agent, to Governor Smith.*° This report prepared some- 
time between 1878 and 1882 was undoubtedly written as a result 
of a request made by the Governor for an explanation as to why 
the number of clerks was reduced by the act of 1871. Because of 
its interesting revelations this letter is quoted at length: 


In the somer (summer?) of 1870 the commissioners sent 
Senator Wm. Kershaw" to every district and he found corruption 
and mismanagement to a far greater extent than I ever ex- 
pected. Many of the agents move (moved?) either through 
ignorance or for to please some pettifogging lawyers brought 
trespass cases into courts, and the cases (?) were invariably 
decided against the State, so thousands of Dollars of expens- 
es were paid out of the general funds. Others have entered into 
regular account with trespassers. Some have not done any- 
thing at all only managed to draw their pay. 

As soon as Senator Kershaw made his report the pay of all 
agents was stoped except mine. All cases in court was dis- 
continued and the commissioners came to the conclusion that 
so many agents were a nuisance and they determined to have a 
new system. I offered to attend to this matter for $4000.00 for 
the whole State or $2000.00 for one half of the State. . . . The 
commissioners would gladly accept my offer but the law as it 
then was prevented it... . 

The trespass law was amended to that effect. All the old 
agents was discharged excepting my self, and the number de- 
creased to 4; increased my district to 21 counties, comprising 





48 Wis. Laws 1871, c. 21, § 1. 

Wis. Laws 1864, c. 233, § 1, limited the number of timber agents to eight 
which could be appointed. This limitation was pointedly repealed by Wis. Laws 
1865, c. 377, § 5. 

5° This report is found in the Executive Recorps, Timber Agents, Box 2 
(Wis. Hist. Lib., Madison, Wisconsin). The date on which the report was sub- 
mitted is not noted. Governor Smith served from 1878 to 1882. 

5t Senator W. J. Kershaw represented the ninth senatorial district which at 
that time was Adams County. 
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more than 1% of the land own (owned?) by the state, gave me a 
salary of $2000 a year and I paid my own expenses. 


If these observations represent a true picture of the relationship 
between certain lumber interests and state agents, it is under- 
standable that conversion continued unabated in spite of the legis- 
lation already enacted. It is telling testimony that laws do not operate 
in a vacuum. 

Despite Dahl’s comments it would seem that the wisdom of the 
reduction in personnel made by Chapter 21, Laws of 1871, may be 
questioned, especially in view of the vast area of land held by the 
state. The other amendments incorporated in this act clearly appear, 
however, to have strengthened the arm of the state. Section 5 re- 
tained the right of trespassers to purchase the land and keep the 
materials previously converted but to do so the penalty payments 
required were increased from fifty per cent to one hundred per cent 
of the minimum value at which the land was appraised. This provision 
furthermore was made applicable to all trespassers; the distinction 
between trespassers who held certificates and those who did not was 
eliminated. Finally, Section 6 provided that all penalties and charges 
had to be paid in full before the trespassers could regain possession 
of any of the timber they had cut. 

If the commissioners’ reports for the subsequent decade present 
an accurate picture of the extent of illegal cutting on state land, 
the effect of this new measure was felt immediately. In 1872 the 
commissioners stated : 

Trespassing on state lands is rapidly diminishing, mainly 
through the efficiency of the agents appointed to protect the 
same, as well as the large penalties imposed upon persons 
found trespassing, it being a matter of economy for those who 
have heretofore been inclined to trespass to purchase the lands 
at once and take patent, thereby avoiding the risk of a seizure of 
the material by the agents and payment of penalties and ex- 
penses in settling the trespass.** 


The next annual report contains the following appraisal: 


Trespasses on state lands, during the past year have been very 
limited, which is due in a measure to the efficiency of the agents 





8 The writer was unable, despite extensive search, to find a copy of Senator 
Kershaw’s report. The fact that Governor Smith requested an explanation from 


Dahl concerning the reasons for the reduction in the number of timber agents 
aoe A be evidence that Kershaw’s report was no longer available. It is difficult to 
understand why the commissioners’ reports for the years 1871 and 1872 make 
no reference to this investigation. 

88 ANNUAL RePoRT OF COMMISSIONERS OF SCHOOL AND University Lanps 
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appointed. . . . and particularly on account of the effective tres- 
pass law now in force (Chapter 21, Laws of 1871), which im- 
poses large penalties on the trespasser.* 


The next two reports contain similar statements. Thereafter they 
make no reference to the extent of illegal cutting on state lands. 
Unfortunately, the above observations do not apparently tell the 
entire story. Governor Ludington, a former lumberman, in his annual 
message to the legislature in 1876 remarked: 
It has become a serious matter to provide for the protection 


against trespassers of the school and university lands and the 
tracts known as the St. Croix grant.® 


In 1880, O. R. Dahl whose report has already been noted wrote a 
letter to Governor Smith which said in part: 

If you had a chance to see for yourself, or was informed about 
the real truth about this matter, you would undoubtedly alter 
the present system of protection, so it would accomplish, what 
it was intended for. 


In view of this comment it is significant that Dahl added, “Our 
state law, on this subject, is almost perfect, founded on moral justice 
plain and easy to enforce.’’ The difficulty, he asserted, lies in the 
caliber of agents appointed and in the manner in which they attempt 
to carry out their duties. 

In appraising Dahl’s contentions it should be noted that his 
letter reveals that he was again interested in securing an appoint- 
ment as agent and thus he may have been tempted to overstate his 
case. Reports from other agents show, however, there was consider- 
able merit to this assertion.*” 

In 1876 the legislature enacted the final measure specifically con- 
cerned with the protection of school and university lands owned by 
the state.5* This act increased to six the number of agents that could 
be appointed under the act and placed the appointing power in the 
Governor instead of in the commissioners where it previously re- 
sided. 

No ready explanation for this latter change is to be found but 
there is evidence to show that once the power of appointment was 





4 ANNUAL REPORT OF COMMISSIONERS OF SCHOOL AND UNIVERSITY LANDS 
(Wisconsin, 1873) 3. 

% See Wis. Sen. J. 13 (1876). 

% See letter: Dahl to Gov. Smith, Jan. 9, 1880. Executive Recorps, Timber 
Agents, Box 2 (Wis. Hist. Lib., Madison, Wisconsin). 

87 See for examples, report of A. T. Colburn to Gov. Smith, Feb. 17, 1880; 
report of Paul Browne to Gov. Hoard, Nov. 15, 1889; Execurive Recorps 
Timber Agents, Box 2 (Wis. Hist. Lib., Madison, Wisconsin). 
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lodged with the Governor it became an avenue for passing out 
political patronage. An avalanche of letters descended upon the 
executive subsequent to this enactment recommending the appoint- 
ment of various individuals as agents. Most of these messages omitted 
any mention as to the qualifications of the recommended applicant 
other than the fact that he was of the “right political party.’’ For 
example a letter to Governor Smith marked incidentally “private 
and confidential’’ urged the appointment of one Wm. Wall as timber 
agent because: 

He is a republican. He is the best political worker in this 
section. He can always work up this county. He can in the 
future do you and your friends more political good than any 
other man... .°* 


Considering these qualifications it is superfluous to add tet Mr. 
Wall became a timber clerk. 

As mentioned, the enactment passed in 1876 was the last one 
specifically concerned with protecting the university and school 
lands. There remains for consideration, therefore, an over-all evalu- 
ation of the efforts made to prevent conversion. 

The most obvious characteristic which asserts itself in observing 
these enactments is one already suggested, namely, that the pri- 
mary concern which motivated their passage was not a genuine 
effort to preserve a natural resource, but was rather a desire to secure 
compensation for any timber which was cut. Not a single measure 
reveals that conservation as such was an objective. The powers of 
government were content for the most part to allow the rape of the 
pinelands to continue provided the state was compensated therefor. 

Because of this fact it is understandable that the fight against 
conversion achieved such limited success. The laws and the attitude 
of those responsible for their administration encouraged lumbermen 
to take their chances in cutting timber belonging to the state. If 
their illegal activities passed unnoticed, they reaped a profitable 
harvest; if caught, they could still make a favorable settlement. 

At least one of the state’s chief executives, Governor Ludington, 
indicated that he was cognizant of this state of affairs. In his first 
annual message to the legislature he said: 

A system seems to have prevailed by which large depredations 
were committed, and the State was left to secure redress by 


the collection of stumpage from trespassers. This system is 
wrong in principle and ruinous in practice. In the nature of 


59 Letter D. J. Pulling to Governor Smith, Jan. 12, 1878, Executive Recorps, 
Timber Agents, Box 2 (Wis. Hist. Lib., Madison, Wisconsin). 
































EFFORTS TO PREVENT TIMBER CONVERSION 





477 





May] 


things, the sums collected in the settlements with the trespassers 
must be vastly less than the value of the timber taken. If I 
am correctly advised, it has come to be regarded as a profitable 
business to strip state lands of their timber and then effect a 
settlement. . . . The only true policy in dealing with this subject 
is to prevent depredations, and in this work, I urgently solicit 
your cooperation.” 


While this strong plea was probably responsible for the anti- 
trespass measure passed in 1876, it appears that state legislative and 
administrative policies continued to make conversion profitable. 
This fact is clearly reflected in the following revealing extract con- 
tained in a note sent by a state timber agent to Governor Rusk in 
1882: 


Durant Wheeler & Co., of Stillwater, Minn., wish to enter the 
N. W. 4, 8. W. 4 of lots 1, 33, 40, 14W and pay the trespass 
penalty of 100 per cent. Can they do so?® 


While the foregoing comments represent a judgment in them- 
selves on the system that prevailed, it is apparent that they are a 
criticism more of the age than of the particular actors who formulated 
policies. An age which glorified the private entrepreneur and re- 
garded the man who most effectively exploited natural resources as 
the symbol of success could not be expected to develop a compre- 
hensive long-range program for the utilization of the pinelands, nor 
could an age which regarded the proper function of government to be 
that of aiding business, but not regulating it, be expected to form 
and shape a policy which of necessity called for the suppression of 
practices which had come to be accepted. For the most part, in- 
dividuals, and especially politicians, act within the framework of the 
concepts prevalent in their age. The men who molded policy in Wis- 
consin in the 1860’s and 1870’s were no exception to this observation. 

Aside from the basic criticism that these measures failed to drive 
directly at the source of the difficulty, namely the economic gain 
derived from conversion, other obvious weaknesses existed. Through- 
out the entire period, for example, there was delegated to minor 
administrative officials, the timber clerks, too much discretion in 
respect to negotiations with those caught stealing timber. They 
made their own decisions concerning the advisability of prosecu- 
tions, as to estimates of timber cut, and as to compromises and 





ex -o. Ludington’s first annual message to the Legislature, Jan. 13, 1876, 
pp. ’ 
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® Mears to Gov. Rusk, Aug. 2, 1882, Executive Recorps, Timber Agents, 
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settlements. Despite such broad authority, little supervision was 
exercised over the judgments and acts of the timber clerks. By law 
they were required to make quarterly reports of their activities to 
the land commissioners.* These reports were at best mere summaries 
of their activities. Furthermore, the individuals who received them 
were not full time supervisors but were rather state officials charged 
with many other duties and responsibilities.“ As a result, they could 
do little towards checking the accuracy or following through on these 
reports. In view of such circumstances, it is not surprising that the 
history of the fight against conversion is not only a story of limited 
success but is also a chronicle which contains many intimations of 
irregularities and graft.® 

A further weakness in the approach to the problem of conversion 
is that by and large it was an effort based solely on trial and error. 
While on occasions rather extensive amendments were made to ex- 
isting laws, these changes were essentially concessions to expediency. 
At no time does it appear that intensive objective studies were made 
to evaluate the reasons why conversion activities continued to be 
extensive, or why prosecutions were so infrequent, or whether pen- 
alties were too lenient, or too severe, or whether competent personnel 
were being employed. Nor is there evidence to show that investiga- 
tions were made of reported irregularities or of intimated alliances 
between certain timber agents and lumbermen. Such legislation as 
was passed simply grew on a hit or miss basis. 

Surely the foregoing observations have significance in terms of the 
current scene. Are not the present scandals in the Internal Revenue 
Bureau attributable in part to the extensive authority granted to 
minor administrative officials to effectuate compromises and settle- 
ments with individual taxpayers? Are not the irregularities dis- 
closed in the R.F.C. investigations traceable both to limited super- 
vision and to an unholy alliance between certain elements in business 
and a few in government who are willing to abuse their authority? 
Are not the sordid disclosures of the Kefauver committee demon- 
strations at local, state and national levels of the ineffectiveness of un- 
scientific, short-sighted measures which while theoretically aimed at 
the prohibition of certain practices, gambling for example, fail to 





* Examples of these reports are to be found in the Executive Recorps (Wis. 
Hist. Lib., Madison, Wisconsin). 

* Tt will be recalled that the Secretary of State, the State Treasurer and the 
Attorney General constituted the land board which had charge of employing 
and supervising the timber clerks until 1876. 

% See Dahl’s letter to Gov. Smith, supra, p. 473. 

% See: Redlich, Internal Confusion in Internal Revenue, The Nation, Jan. 19, 
1952, p. 55. 
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get at the financial incentives which produce such activities? Do not 
all these situations portray, as does the history of timber conversion, 
the interworkings of an indifferent public, apathy and a betrayal of 
trust on the part of certain officials, and finally a willingness on the 
part of some outside of government to take direct advantage of these 
conditions? 

The result of the failure of the people of Wisconsin to curb and 
correct those factors which led to conversion was that they awakened 
one day to find that their virgin pine lands were no more. 











The Reorganization of a Cooperative 
Under the Chandler Act 


Cari W. BEeRuErFry* 


Reorganization of a cooperative under Chapter X! of the Bank- 
ruptcy Act is a task which requires an understanding of the motives 
and emotions of the members as well as of the requirements of the 
statute. The creation of a reorganized cooperative must result in a 
corporation which is not only legally capable of carrying on a business, 
but one which is in consonance with the aims, aspirations, and 
understanding of those upon whom the success or failure of the organ- 
ization will ultimately depend: the members who support it with 
their patronage and their investments. A discussion of the psychologi- 
cal problems is not within the scope of this article, which is concerned 
with a consideration of some of the legal problems involved in the 
successful reorganization of Rochdale Cooperative, Inc., a consumer 
cooperative in Washington, D.C.* In discussing the legal problems, 
however, there is a need for constant recognition of the psychological 
problems, because the law must—if the aim of reorganization is to 
be achieved—be accommodated, insofar as possible to the needs of 
the cooperator.* 

The problem which necessitated the drastic remedy of reorganiza- 
tion through legal proceedings was, of course, a financial one. Central 
was the fact that through a series of reverses a substantial proportion 
of the invested capital of Rochdale Cooperative had been lost. But 
this outward financial problem was but a manifestation of a psy- 
chological problem: the lethargy and disinterest of the membership, 
arising from the fact that the population of Washington is a fluid 
one, with people constantly coming and going. As a result of this 
population movement, many members who were active and interested 
while they lived near and could patronize the cooperative lost interest 

* A.B., 1933, LL.B., 1936, University of Colorado; member of District of 
Columbia Bar Ass’n; practicing attorney Washington, D. C. 

1 52 Srar. 883 (1938), 11 U.S.C. §$§ 501-676 (1946). The corporate re-organiza- 
tion proceedings act is generally known as the Chandler Act, and will be re- 
peal to as “the Act.’’ References are to Title 11 of the United States Code. 


? Bankruptcy No. 9-51, in the United States District Court for the District of 
Columbia. 

3 Actually one of the most difficult problems was to convince the management 
that the designation of the proceedings as a “bankruptcy”’ proceedings was not, 
of itself, sufficient to cause the abandonment of the reorganization. The thought 
of “bankruptcy” was difficult for the cooperators to accept. 
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when they moved away and could no longer utilize its facilities. 
With the increasing financial difficulties of the organization, it be- 
came impossible to redeem the investments of such members, and 
as a result difficulties were encountered in obtaining new members 
and patrons. The effect of this process was a constant attrition in the 
active membership, and a complete lack of interest on the part of 
inactive members. The ultimate result was the plight described by 
the petition for reorganization: 


. . . Petitioner has attempted to secure a reorganization and 
revaluation of its shares through the voluntary contribution 
of a part of its shares by its shareholders, and has also attempted 
to secure a reorganization of its affairs by effecting a sale of its 
assets to a new co-operative corporation. Although the holders 
of more than ninety-seven per cent (97%) of the shares which 
were voted in said reorganization indicated their approval of 
such reorganization through sale, it is impossible for the peti- 
tioner to effect the same by reason of its corporate structure. 
Petitioner has more than Three Thousand Six Hundred (3,600 
members, of whom approximately Two Thousand (2,000) have 
interests of an actual value of less than Ten Dollars ($10.00) 
each. Substantial numbers of said members are deceased or 
otherwise unable to vote, and subtantial numbers have moved 
without informing petitioner of their new addresses, by reason 
of which it is impossible for petitioner to inform them by mail 
of such proposed reorganization. Approximately two thousand 
(2,000) members have failed, neglected, or refused to vote upon 
any proposal concerning the reorganization of petitioner’s 
affairs.‘ 


There was a demonstrable causal relationship between the financial 
situation of the cooperative and these physical problems of com- 
munication. The inability to reach the membership effectively pre- 
vented any action to meet the problems as they arose. The manage- 
ment, which was anxious to represent the membership, found itself 
unable to resolve problems at the right time. In a larger sense, per- 
haps, the problem of Rochdale was the problem of all democratic 
society: that the privileges of the democratic system are obtainable 
only by those who are willing to assume the responsibility of taking 
part in the necessary decisions. A democracy in which those who 
shirk this responsibility can interfere with those who assume it is 
fore-doomed to disaster. 

During the war years, Rochdale, like many other businesses, found 
that price control regulations, short supplies, and rising costs were 
problems which required immediate decisions. Largely as the result 





‘ Petition for reorganization, paragraph 3, supra note 2. 

















482 WISCONSIN LAW REVIEW [Vol. 1952 


of inability to make the necessary judgments, almost seventy-five 
per cent of the invested capital was dissipated, and, at one point, 
the cooperative was unable to meet its supply bills promptly. A new 
and more effective management was able to overcome the more 
immediate difficulties, but it found that the capital deficit interposed 
severe obstacles to the proper operation of the business. Even though 
the operations resulted in current savings to the membership, patron- 
age refunds could not legally be made on account of the deficit.® 
The savings, although substantial in the light of the business volume,® 
indicated that the reasonable expectation was that at least twenty to 
thirty years would be required for the restoration of the original 
capital from savings, and, obviously, even the most enthusiastic mem- 
ber would lose interest in that length of time. From a practical stand- 
point, the deficit meant that the cooperative could expect only a 
progressive decline of membership and patronage. As the volume 
decreased, the relative cost of over-head increased, and less could be 
realized in the form of savings. As old members left the cooperative, 
new members could not be obtained. Even assuming the management 
to have a mental attitude which would permit the sale of a share 
actually worth $1.12 for $5.00,’ with the knowledge that a return on 
the share in any reasonable future time was highly improbable, few 
prospective members would care to buy. 

Summed up, this financial situation did not prevent the immediate 
day to day operation of the cooperative’s business, but no reasonable 
person could foresee other than eventual bankruptcy unless the deficit 
could be eliminated. The cooperative had not yet drowned, but it was 
assuredly drowning.*® 

The deficit problem was made a more immediate one by reason of 
the fact that members who wished to withdraw from the cooperative 





5D. C. Cope § 29-831(2) (1940), provides that returns on capital “may be 

we only out of the a of the aggregate of the assets over the aggregate of 

iabilities (including in the latter the amount of the capital stock) after deduct- 
ing from such aggregate of the assets the amount by which such aggregate was 
increased by unrealized appreciation in value or revaluation of fixed assets.” 
Patronage refunds can, under the same section, be paid only after the payment 
of the return on capital. Consequently, until the deficit of. capital was wholly 
restored, no payments of any kind coal be made to members or patrons. 

* The final report of the cooperative to the Court indicates that during the 
six months from March, 1951, to September, 1951, the cooperative’s savings were 
$2,939.38, or about one percent of sales. 

7 The stock could not legally be issued by the cooperative at less than par. 
D. C. Cope § 29-825 (1940). redemption, a cooperative is also required to 
pay the par value. D. C. Cope § 29-826 (1940). 

8 Cf. In re a inne Tire Co., 10 F. Supp. 414, 417 (D. Md. 1935), 
in which the court holds that the provisions of the act are intended to prevent a 
sinking corporation from drowning. 
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were, in accordance with the statute,° offering their shares for redemp- 
tion. The redemption of such shares at par would have resulted in 
payments greatly in excess of the actual value of the shares pur- 
chased, and consequently the value of shares held by members who 
wished to remain in Rochdale would have been even further reduced. 
Equally serious was the fact that such redemptions would have re- 
duced the working capital below the danger point. At the time of filing 
the petition, 231 members had requested redemption of 2,489 shares.!° 
Had these shares been redeemed at par, the purchases would have 
required approximately forty percent of the cooperative’s cash on 
hand, and would have reduced the value of the unredeemed shares 
to about seventy five cents. The manifest inequity of penalizing 
those members who wished to remain for the benefit of those who 
wished to withdraw required the management, despite the many 
valid reasons for maintaining the redemptions, to withdraw the 
privilege. 

The drastic step of refusing all redemption of shares was taken by 
a resolution of the board of directors in October, 1947. By this 
action, the cooperative admitted its inability to meet its obligations 
as they matured. Notwithstanding the fact that the board was 
clearly authorized under the law" to adopt such a measure, and 
the fact that the members could not legally enforce their right to 
redemption of shares, the long established practice had been to 
redeem on request, and there was a general understanding among the 
members that the board was obligated to and would make such re- 
demptions. In preparing the petition for reorganization, substantial 
evidence was developed tending to indicate that persons purchasing 
the shares had been given an unconditional promise of such redemp- 
tion. Despite the fact that such promises were unauthorized, they 
tended to confirm the belief of the members that the redemption of 
shares was a matter of right, and that the purchase of shares was not 
a purchase of stock but in reality a loan of money to the cooperative. 

After terminating the redemptions, the management attempted 
in numerous ways between the fall of 1947 and the summer of 1950 





*D. C. Cops § 29-826 (1940) provides in part: ‘If a member desires to with- 
draw from the association or dispose of any or all of his holdings therein, the 
directors shall have the oe to purchase such ne by paying him the par 
value of any or all of t holdings offered. The directors s then reissue or 
cancel the same. A vote of the majority of the members voting at a regular or 
special meeting may order the directors to exercise this power to purchase. . . .”” 

10 Statement of Debtor’s ng og Plan for Reorganization, p. 3, Rochdale 
Cooperative, Inc., Bankruptcy 9-51, United States District Court for the 
District of Columbia. 


1 D—. C. Cove § 29-826 (1940). 
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to achieve some permanent solution of the problem. All such efforts 


were unsuccessful. 

Serious consideration was given to the feasibility of an amendment 
to the corporate charter which would revalue the existing shares. 
The provisions of the statute relative to the amendment of the Articles 
of Incorporation were as follows: 


Amendments to the articles may be proposed by a two-thirds 
vote of the board of directors, or by petition of 10 per centum 
of the association’s members. Notice of the meeting to consider 
such amendment shall be sent by the Secretary at least thirty 
days in advance thereof to each member at his last known 
address, accompanied by the full text of the proposal and by 
that part of the articles to be amended. Two-thirds of the 
members voting may adopt said amendment, and when verified 
by the president and secretary, it shall be filed and recorded 
with the recorder of deeds within thirty days of its adoption, and 
a fee of $1 shall be paid. 

If the amendment is to alter the preferences of outstanding 
shares of any type, or to authorize the issuance of shares having 
preferences superior to outstanding shares of any type, the 
vote of two-thirds of the members owning such outstanding 
shares affected by the change shall also be required for the 
adoption of the amendment; if the amendment is to alter the 
rule by which members’ property rights in a non-share associa- 
tion are determined, a vote of two-thirds of the entire member- 
ship shall be required. 

The amount of capital and the number and par value of shares 
may be diminished or increased by amendment of the articles, 
but the capital shall not be diminished below the amount of 
paid-up capital existing at the time of the amendment.'” 


This statute had never been judicially interpreted, and was with-. 
out any significant legislative history. A construction which permitted 
the change of par value on the vote of two-thirds of the members 
who attended a meeting was possible. On the other hand, an equally 
reasonable construction was that the approval of two-thirds of the 
members who held the outstanding shares would be required, or 
that such an amendment would be wholly impossible because the 
capital would necessarily be diminished below the amount of the 
par value of the then outstanding shares. Faced with such conflicts of 
construction, and the fact that neither could be supported with 
assurance in the absence of a ruling of court, the management de- 
termined, as a matter of business judgment, that it had no desire to 
complicate its existing difficulties by laying the foundation for an 
adversary suit at the hands of a disgruntled member. 





12D. C. Cope § 29-807 (1940). 
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Considerations such as these made the hope of obtaining a vol- 
untary acceptance of any proposal for the relief of the cooperative a 
futile one. Yet, there were substantial reasons for preserving Roch- 
dale as a going concern. The management was unwilling to permit 
the liquidation of the cooperative because of the adverse effect of 
such action on the cooperative movement generally. A more immedi- 
ate reason was the fact that as a going concern, Rochdale had a value 
which would, in all probability, be wholly dissipated in the course 
of liquidation. The cooperative was beginning to earn savings for 
its members, and had the present ability to pay returns on the re- 
maining capital, although it had no hope of making such returns on 
the entire capital. These savings and returns on capital indicated 
that at least a part of the loss :night, in time, be recouped. Liqui- 
dation would have ended this prospect. 

The Chandler Act appeared to offer a solution for the problems 
of organization. The immediate advantage in the use of this act was 
to be found in the fact that those members who had neglected to 
participate in the affairs of the cooperative would, under its pro- 
visions,!* be disregarded in determining whether or not the reorgan- 
ization plan would be accepted. 

The determination to seek reorganization through the aid of 
the Chandler Act raised two problems as to its applicability: 

1. Does the Chandler Act apply to a cooperative corporation? 

2. Was the particular situation of Rochdale such as to warrant 

recourse to the remedy provided by the Act? 

Jurisdiction to entertain proceedings for the reorganization of a 
corporation is granted to the United States District Courts by 
Section 528, Title 11, United States Code. Section 526 provides for 
the filing of such a petition by a corporation, and corporation is de- 
fined by the Act'* as 


a corporation, such as defined in this title, which could be 
adjudged a bankrupt under this title, and any railroad cor- 
poration authorized to file a petition under section 205 of this 
title. 





1311 U.S.C. § 579 (1946) provides for the acceptance of a plan of reorganiza- 
tion by creditors of each class holding two-thirds in amount of the claims filed 
and allowed. In the Rochdale case, less than one-half of the stock was repre- 
sented by claims filed and allowed. The total claims for shares filed were $47,362.51, 
and 96.58 percent of this stock was voted to accept the plan. Report of the 
Referee ond Special Master, September 6, 1951, p. 2. Without the elimination of 
the non-responding members, however, the plan would have been rejected since 
only a one-third of the issued stock was represented by the written accept- 
ances on file. 


411 U.S.C. § 506 (3) (1946). 
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Corporations which can be adjudged bankrupts are defined by 
Section 22, Title 11, U.S. Code, as follows: 
(a) Any person, except a municipal, railroad, insurance, or 


banking corporation, or a building and loan association, shall 
be entitled to the benefits of this title as a voluntary bankrupt. 


(b) Any natural person, except a wage earner or farmer, and 
any moneyed, business, or commercial corporation, except a 
building and loan association, a municipal, railroad, insurance, 
or banking corporation, owing debts to the amount of $1,000 
or over, may be adjudged an involuntary bankrupt upon de- 
fault or an impartial trial and shall be subject to the provisions 
and entitled to the benefits of this title, . . . 


Inasmuch as Rochdale was an existing corporation, not of the 
excepted classes, the statute expressly permitted its adjudication as 
a bankrupt on its voluntary petition, and a reasonable interpretation 
of the Chandler Act, especially in the light of its remedial purpose, 
would entitle the cooperative to file its voluntary petition for re- 
organization. There is, of course, a well-defined distinction between 
voluntary and involuntary proceedings.” But even if the definitive 
language of the Chandler Act were to be construed with unnecessary 
technicality, and the reorganization proceedings held to be available 
only to a corporation which could be adjudged an involuntary 
bankrupt, Rochdale would not have been prevented from filing its 
voluntary petition for reorganization. 

Two decisions" of district courts have indicated that cooperatives 
are not “moneyed, business, or commercial corporations,” and may 
not, therefore, be adjudged involuntary bankrupts. The conclusion 
that such organizations are immune from involuntary proceedings 
arises from a recognition of the fact that cooperatives exist for the 
purpose of mutually assisting members, and the fact of their educa- 
tional motives. While it is quite true that cooperatives do not in- 
tend to earn profits, in the ordinary commercial sense, it is a serious 
misconception of the intent and purpose of the cooperative move- 
ment to assume that participation in them is an act of charity on the 
part of the member. The fundamental purpose of a cooperative is to 
conduct a business for the benefit of those who patronize it, and the 





18 Attention is called to In re Elmsford Country Club, 50 F.2d 238 (S.D.N.Y. 
1931) and Jn re Michigan Sanitarium and Benevolent Ass’n, 20 F. Supp. 979 
(E.D. Mich. 1937), — dismissed, 96 F.2d 1019 (6th Cir. 1938). In each of 
these cases, the court held that although the organization could not be proceeded 


against in involuntary bankruptcy actions, it could avail itself of the voluntary 
provisions of the act. 

16 In re Dairy Marketing Ass’n of Fort Wayne, 8 F.2d 626 (D. Ind. 1925); 
In re Weeks Poultry Community, 51 F.2d 122 (S.D. Cal. 1931). 
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benefit rendered is reflected in the savings effected for the patrons 
and distributed to them. 

Other decisions'’ have recognized the business and pecuniary as- 
pects of the cooperative movement, and have concluded that the 
Bankruptcy Act is applicable to it, either in voluntary or in involun- 
tary proceedings. The reasoning which leads to this conclusion was 
summarized in Schuster v. Ohio Farmers Co-Op Milk Association. 


Obviously, the co-operative marketing association is organized 
for profit in the sense of financial benefit to its members. The 
element of departure from ordinary corporate economic practice 
is found in the fact that the financial gain is enjoyed by the 
members in proportion to the production, by each, of the prod- 
ucts handled, rather than in the proportion of capital other- 
wise contributed by each to the conduct of the business; but this 
difference of economic principle governing the distribution of 
wealth cannot alter the fact that the sole incentive to member- 
ship in such an association is the financial benefit to be derived 
therefrom in the marketing of the farm products which the 
member is producing. There is nothing broadly eleemosynary 
in co-operative associations. They simply represent a band- 
ing together of producers for their common good, and the 
motive of each is pecuniary gain.'® 


Members of the cooperative movement might challenge the sweep- 
ing conclusion of the court that there is nothing broadly eleemosy- 
nary in the cooperative movement or that the sole incentive to mem- 
bership is pecuniary gain. Generally speaking, the cooperative move- 
ment is convinced that it can and does add much to the social struc- 
ture; that even nonmembers benefit from the existence of coopera- 
tives; and that the education of the community generally as to the 
benefits of cooperation is a proper aim of the movement. Neverthe- 
less, it would be difficult to dispute the fact that the best educa- 
tion in cooperation consists of managing the cooperative business 
well, and in securing pecuniary benefits for the members and patrons. 

The right of a cooperative to apply for relief under the Chandler 
Act was reasonably clear, but the question remained, was the situa- 
tion of Rochdale itself such as to justify a petition for reorganization? 

The plight of the organization certainly warranted drastic action. 
But was it “insolvent or unable to pay its debts as they mature’’? 
The obligations which the cooperative was unable to pay on maturity 

17 In re Wisconsin Co-op Milk Pool, 119 F.2d 999 (7th Cir. 1941); In re Rou- 
manian Educational Ass’n of America, 108 F.2d 782 (6th Cir. 1940); Schuster v. 
Ohio Farmers Co-op Milk Ass’n, 61 F.2d 337 (6th Cir. 1932); In re Poland 


Union, 77 F.2d 855 (2d Cir. 1935); In re South Shore Co-op Ass’n, 4 F. Supp. 
772 (W.D.N.Y. 1933). 


8 61 F.2d 337, 338 (6th Cir. 1932). 
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were, of course, the obligations to the members and shareholders. 
Its obligations to general creditors were considerably less than the 
fair value of its assets'® and such obligations were met promptly. 

While the Act does not require insolvency in the bankruptcy 
sense,”° it is clear that, before applying to the Court for relief, the 
debtor must be insolvent either in the bankruptcy sense or in the 
sense that it cannot meet current obligations on maturity.*! 

The determination of the cooperative’s rights under the Act 
therefore depended upon the issue of the nature of the obligations 
to the shareholders. If they were stock rights, the Act’s definition of 
claims as “‘all claims of whatever character against a debtor, or its 
property, except stock. . .’’” would have seemed to preclude relief.” 
But even this conclusion had been challenged. In Zeleznick v. Grand 
Riviera Theater Co.,** the court, relying on the remedial purpose of 
the Chandler Act had held that reorganization proceedings could be 
had for the purpose of adjusting stockholders’ rights. 

But, on the facts, the claims of the share-holders in Rochdale were 
in reality debts and not stock claims. Bankruptcy courts are courts 
of equity,”* and may look through matters of form to the underlying 
essential substance.” 

The essential substance of cooperative shares is that—despite their 
denomination as shares of stock—they are in nature debt obligations. 
The savings earned by the cooperative are in no sense the property 
of the shareholder. The right to participate in the government of the 
corporation depends on membership, not shareholdings. An investor, 
irrespective of the amount of his investment, becomes entitled to a 
share of such savings only if he patronizes the cooperative. On the 
other hand, referring specifically to the case at hand, one who owned 
no stock of Rochdale at all, was entitled to share in savings refunds in 
proportion to the amount of his patronage. The most that an investor 
was entitled to receive was the return on capital, limited by statute?’ 
to six per cent, the legal interest rate in the District of Columbia.” 





19 Insolvency under the Bankruptcy Act clearly means an insufficiency of 
assets at fair valuation to pay the debts. Finn v. Meighan, 325 U.S. 300, 
(1945); Bankruptcy Act, § 1(19), 11 U.S. C. § 1(19) (1946). 

*9 Continental Illinois Bank & Trust Co. v. Chicago, R. I. & P. Ry., 294 
U.S. 648, 672 (1935). 

21 Central Hanover Bank & Trust Co. v. President and Directors of Manhattan 
Co., 105 F.2d 130, 132 (2d Cir. 1939). 

2211 U.S.C. § 506 (1) (1946). 

%3 In re Piccadilly Realty Co., 78 F.2d 257, 261 (7th Cir. 1935). 

*%4 128 F.2d 533, 536 (6th Cir. 1942). 

*% United States National Bank v. Chase National Bank, 331 U.S. 28, 36 (1947). 

% Harris v. M. F. Shafer & Co., 10 F.2d 351, 352 (8th Cir. 1925). 

27D. C. Cope § 29-822 (1940). 

28 D. C. Cong § 28-2701 (1940). 
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The cooperative incorporation act of the District indicates unmis- 
takably that the shares are evidences of debt by prohibiting the 
payment of capital refunds or savings refunds, even out of current 
earnings though clearly sufficient, unless the assets of the cooperative 
exceed the liabilities, including share investment.?® No such restric- 
tion on the payment of dividends from current earnings is placed 
upon ordinary business corporations.*° 

Another ground of distinction between cooperative shares and the 
shares of ordinary business corporations is found in the redemption 
and transfer features. The shareholder in a business corporation 
ordinarily has no claim at all to redemption of his investment by the 
corporation. If he wishes to withdraw, he is obligated to find a pur- 
chaser for his shares. On the other hand, he may sell his shares to any 
one who wishes to buy, and the corporation has no right to interfere. 
The transfer of Rochdale shares was subject to the control of the 
cooperative, and the approval of the purchaser by the board of 
directors was required.* Under statutory limitations, a cooperative 
can be compelled to repurchase the shares. 

In the Rochdale case, it was clear that the cooperative had in 
practice regarded itself as being obligated to repurchase the shares 
upon request, and had done so until the financial condition of the 
organization prevented such redemptions. As has been said, there 
had been instances in which unconditional promises to redeem had 
been made to the investor at the time the shares were issued. These 
facts were more than sufficient justification for a court’s regarding 
the shares as being in the nature of debt obligations. 

The conclusion that Rochdale was entitled to the benefits of the 
Act was strengthened by a consideration of the remedial purpose of 
the Act and its impact upon the normal cooperative situation. 
Practically, a cooperative secures invested capital only through the 
issuance of its shares. It ordinarily does not have access to sources 
of funded debt to supply its capital needs. If the share or invested 
capital may not be considered in determining the cooperative’s 
need of assistance under the Act, from a realistic standpoint, the 
benefits of the Act are denied such organizations. A requirement 
that the petition for reorganization be delayed until all of the share 
capital had been exhausted and the cooperative became unable to 
meet the demands of current creditors would be tantamount to a 
requirement of hopeless insolvency, and such hopeless insolvency 

* D. C. Cove § 29-831 (1940). 


*° Bond v. Barrow Haemetite Steel Co., [1902] 1 Ch. 353. 
“ ea” Conve § 29-826 (1940). 
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would bar relief, because it would be impossible to devise a plan 
which would meet the test that it be fair, equitable, and feasible.** 
If such a construction of the Act be adopted, the conclusion would 
be inescapable that although ordinary business corporations could 
avail themselves of the relief afforded by the Chandler Act, the cooper- 
ative would be denied its relief and would have no alternative to an 
attempted equity receivership, the evils of which led to the enactment 
of the Act.* 

A third problem arises, once the applicability of the Act has been 
determined. This problem is the necessity of stating a plan which 
is fair, equitable, and feasible. 

The requirement that the plan be feasible is one which will vary 
infinitely with the nature of the problem at hand. Certainly, a plan 
which might be feasible and fair in the light of the particular problems 
of Rochdale would not necessarily be acceptable to the court or the 
persons having interests in the organization.* The basic need is for 
a plan which will solve the immediate problems at hand and prevent 
their recurrence, in so far as it is possible to do so. 

The two problems of Rochdale were the impairment of its capital 
and the neglect of the membership to participate in the affairs of the 
corporation. Solution of the first problem might alleviate the second, 
because for the time being, at least, the non-active members would be 
permitted to withdraw, leaving only the more interested members on 
the books. But that would be a temporary solution only, and reason- 
able precautions against reoccurrence of the second problem again 
seemed to be required. 

It was clearly impossible to state a plan if the old corporate struc- 
ture were to be retained. The revaluation of the shares would, of 
course, eliminate the deficit on the balance sheet, but it could offer no 





33 11 U.S.C. § 621 (1946). “[T]he District Court is not bound to clog its docket 
with visionary or impracticable schemes for resuscitation.” Tennessee Publishing 
Co. v. American National Bank, 299 U.S. 18, 22 (1936), and corporations which 
are hopelessly insolvent and without — resources to prosecute their business 
with reasonable prospect of success should not be reorganized. Brockett v. 
Winkle Terra Cotta Co., 81 F.2d 949, 953 (8th Cir. 1936); First National Bank of 
Wellston v. Conway Road Estates Co., 94 F.2d 736, 739 (8th Cir. 1938); Price v. 
Spokane Silver & Lead Co., 97 F.2d 237, 246 (8th Cir. 1938); Oglesby & Simpson 
Supply Co. v. Duggan, 174 F.2d 904, 906 (8th Cir. 1949). 

2 For a description of these evils and a statement of the purpose of the Act 
to avoid them, see Duparquet Huot & Moneuse Co. v. Evans, 297 U.S. 216, 
218 et seg. (1936). 

% The acceptance of a plan of reorganization, of course, requires the approval 
of the Court in an order of confirmation before any solicitation of acceptances, 
and the acceptance by the requisite majority of stockholders. The Court cannot 
be compelled to approve a plan, even though it has been accepted by the requisite 
number of creditors, and at the same time, it cannot approve a plan which has 
not been accepted. Jn re Granville & Winthrop Bldg. Corporation, 87 F.2d 101 
(7th Cir. 1936). 
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assurance that the problem would not arise again in the future. Such 
a restatement of par would have required a careful and expensive 
appraisal of the assets of the cooperative in order to assure that the 
new par value was stated as correctly as possible. Furthermore, it 
created difficulties in the valuation of assets which were currently 
worthless but which could reasonably be expected to prove of value 
at some undeterminable future time. 

The obvious solution was to propose the exchange of the par 
value shares for shares of no par value. The flexibility of value 
possible with the use of this device would permit the use of rough 
approximations of value, since no share-holder would receive more 
or less than the present value of his interest, and, at the same time, 
the shares offered the practical value of helping to induce members to 
remain in the organization in order to benefit by the ultimate recoup- 
ment of part of their loss. In short, by the use of the no par share 
device, the member who wished to withdraw would be able to do so 
and receive the actual value of his present interest, but would forego 
the benefits of future earnings of the cooperative. This solution, how- 
ever, was not possible under the District of Columbia statute, which 
requires the statement of a par value of shares.* 

The only possible solution to the problem of the non-voting member 
seemed to be in the establishment of some system which would permit 
the active members to speak for such inactive members, and only a 
proxy voting system appeared to offer possibilities in this respect. 
But, proxy voting is specifically prohibited by the District of Colum- 
bia statute.*7 The mere mention of proxy voting is likely to create 
vigorous protests from those familiar with the cooperative tradition. 
But the practical considerations of management, in the light of the 
sad experience with inactive members, demanded that such impasses 
be avoided in the future, and a system which in effect makes the 
vote of the participating membership the determinant of the casting 
of proxy votes was adopted.** 





*D. C. Cong § 29-805 (1940). The provision for no par stock was one of the 
most bitterly criticized features of the plan. This criticism arose from those 
members who had actively participated in securing the passage of the model 
cooperative act of the District of Columbia, and who asserted that no par stock 
would give rise to speculation in the shares of the cooperative. This valid theo- 
retical objection was more than off-set, in the minds of the management, by the 
practical consideration that few, if any, professional speculators would be inter- 
ested in the limited number of shares of the cooperative. However, the by-laws 
were amended to permit the Board of Directors to refuse to transfer shares 
acquired for speculative purposes. 

37D. C. Cope § 29-814 (1940). 

58 Under Arr. V, § 2, { 4-8 to the by-laws, a member automatically desig- 
nates, by accepting his shares, the Secretary as his proxy in voting. Whenever a 
vote of the entire membership is required, a notice of the proposal to be voted 
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Since it was clear that neither of the two proposals which really 
offered the possibility of a permanently feasible solution of Roch- 
dale’s difficulties was possible under the District of Columbia statutes, 
it was necessary to create a new corporation, which was authorized 
by the statutes of Colorado.** The determination to seek an organiza- 
tion under this very old cooperative statute in a different jurisdic- 
tion and to abandon the model statute, in the drawing of which the 
management of Rochdale had played significant parts, was psycho- 
logically a difficult one. Ultimately, the decision was based upon a 
recognition that laws, like merchandise, have a utility of time and 
of place. Experience had shown that the provisions which had been 
developed for the protection of the members of a small, compact, 
and stable cooperative created only paralysis in a large cooperative 
with a constantly changing membership. 

Thus, the reorganization of Rochdale demonstrates that a solution 
of problems of cooperative reorganization can be obtained. The re- 
quirements are a resolution to insist on such necessary steps as the 
situation demands, an adaptation of the psychology of the organiza- 
tion to the requirements of the law—-so far as that is possible, and an 
adaptation of the requirements of the law to the particular needs of 
the situation—-so far as that is possible. The successful reorganization 
of Rochdale demonstrates that both can be achieved. 
upon is sent to each member, together with a form on which a member indicates 
his instructions as to the manner in which his vote is to be cast. The affirmative 
fraction and the negative fraction of the total votes cast is calculated and the 
votes of all members who have not voted are then cast by the Secretary as proxy, 
that portion of the vote equal to the total percentage of affirmative votes being 
cast in the affirmative and the remainder in the negative. Provision is made for 
a member to abstain by stating his desire to do so. Protective devices, including 
the requirement that the ballots be preserved are also made a part of the by-law. 

Under Art. V, §3, 92, a member is required to advise the Secretary of any 
change of address, and forfeits his right to receive notices from the cooperative 


in the event of failure to do so. 
%® Coxo. Stat. ANN. c. 41, §§ 210-215 (1935). 




















The Unesco Universal Copyright Convention 


Sam B. WaRNER* 


In Paris last June, the Copyright Committee of the Sixth Session 
of Unesco’s General Conference adopted the Preliminary Draft of the 
Universal Copyright Convention.’ The purpose of this article is to con- 
sider the advisability of the United States joining this Convention, 
if its final draft contains provisions similar to those now included in 
Article 3.? 

Article 3* leaves each contracting state free to require any condi- 
tions of copyright it wishes as to works first published in it or written 
by its nationals. A contracting state is also allowed to prescribe 
procedural formalities for the enforcement of copyright protection in 
its courts. But as to all works written by foreigners and first published 
abroad, Article 3 provides that any formalities required as a con- 
dition of copyright by the law of any contracting state shall be 
satisfied : 





* A.B., 1912, LL.B., 1915, S.J.D., 1923 Harvard University; professor of law, 
Harvard Law School, 1929-1945; U. S. Register of Copyrights, 1945-1951. 

1 Published in vol. 4, no. 3, Unesco Coprricnut BuLuetin. Copies may be 
obtained from the Director-General of Unesco (attention of Copyright Division), 
19 Avenue Kléber, Paris, France. 

? Unfortunately Article 3 is not the only objectionable feature of this Con- 
vention. It is, however, the only one that will be considered in this paper. Among 
other undesirable provisions are the following: (a) Article 4 leaves member states 
free to increase indefinitely the period of copyright protection, but forbids them 
to decrease it below twenty-five years. As Professor Zechariah Chafee, Jr., 
pointed out in Reflections on the Law of Copyright, 45 Cou. L. Rev. 503, 719 
(1945), if present copyright periods are wrong, they are probably too long rather 
than too short. (b) The Protocol relating to Article 15 provides that if a country 
is a member of both the Universal Copyright Convention and the Berne Con- 
vention, but later withdraws from the Berne Convention, other countries that 
are members of both conventions bind themselves not to give its works the 
protection afforded by the Universal Copyright Convention. (c) Article 5 does 
not give states in which a copyrighted work is not circulated the freedom that 
they may need in securing translations. (d) Article 14 (3) provides that in case 
of discrepancies the French text of the Convention shall prevail over the English 
text. 

3 The complete text of Article 3 is: 

1. Any Contracting State which, according to its national law, requires 
as a condition of copyright the compliance with formalities such as deposit, 
registration, notice, notarial certificates, payment of fees or manufacture in 
the national territory, undertakes to regard the requirement as satisfied with 
respect to a work protected in accordance with the provisions of the present 
Convention, first published outside its territory oa the author of which is 
not its national, if all the copies of the work from the time of the first pub- 
lication bear the symbol © accompanied by the name of the copyright pro- 

prietor and the year of first publication; this notice shall be placed in a 
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. if all the copies of the work from the time of the first pub- 
lication bear the symbol ©, accompanied by the name of the 
copyright proprietor and the year of first publication; this notice 
shall be placed in a manner and location designed to give reason- 
able notice of reservation of copyright. 


From 1802 until the Act of 1909,‘ the American copyright law 
always required the performance of two conditions precedent to the 
obtaining of copyright: first, placing the statutory notice in the 
work and second, registering with the prescribed governmental 
agency.® Section 19 of the Act of 1909 as amended® permits using © 
as the copyright symbol only in the case of works classified in Section 5 
(f to k), that is maps, works of art, drawings or plastic works of a 
scientific or technical character, photographs, prints and pictorial 
illustrations. In the case of all other classes of works, the word “‘copy- 
right’”’ or the abbreviation “‘copr.’’ is required. Section 20 provides 
in part: 

_ The notice of copyright shall be applied, in the case of a book 
or other printed publication, upon its title page or the page 
immediately following, or if a periodical either upon its title 
page or upon the first page of text of each separate number or 
under the title heading, or if a musical work either upon its title 
page or the first page of music. 


The requirement of the Act of 1909 as to registration is found in 
Section 13, which provides in part: 


After copyright has been secured by publication of the work 
with notice of copyright as provided in Section 10 of this title, 
there shall be promptly deposited in the copyright office .. . 
two complete copies of the best edition thereof then published, 
or if the work is by an author who is a citizen or subject of a 





manner and location designed to give reasonable notice of reservation of 

copyright. 

2. The foregoing paragraph shall not preclude any Contracting State from 
requiring formalities or other conditions for the acquisition and enjoyment 
of copyright in respect of works first published in its own territory or works 
of its own nationals wherever published. 

3. The provisions of paragraph 1 shall not preclude any Contracting State 
from providing that a person seeking judicial relief must comply with pro- 
cedural requirements, such as that the complainant must appear through 
domestic counsel or that the complainant must deposit with a court or ad- 
ministrative office, or both, a copy of the work involved in the litigation. 
435 Stat. 1075 (1909). 

5 Drone, Law oF Property IN INTELLECTUAL Propuctions, c. 5 (1879); 
Welt, AMerican Coprricut Law, c. 2 (1917). 

6 Codified by 61 Stat. 652 (1947), as United States Code, Title 17. Sections 
211 and 215 have been since amended by the Act of April 27, 1948, 62 Stat. 202 
(1948). Sections 101 (f), 102, 103, 110 and 111 were repealed by the Act of June 
25, 1948, 62 Stat. 992 (1948). The Act of June 3, 1949, 63 Stat. 153 (1949), 
amended sections 16, 22, 23 and 215. See 17 U.S.C. $1 et seg. (Supp. 1951). 
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foreign state or nation and has been published in a foreign 
country, one complete copy of the best edition then published 
in such foreign country. ... 


An American must pay a registration fee of $4, but Section 215 
exempts a foreigner from this payment, if within six months from 
first publication abroad he sends to the copyright office two copies 
of his work, instead of the one copy required by Section 13, and a 
catalog card. 

From 1909 until 1939 it was assumed that, although publication 
with notice was now the only condition precedent to the obtaining 
of copyright, prompt registration was a condition subsequent. In 
1939 the Supreme Court of the United States decided the famous 
Washingtonian Publishing Co. v. Pearson case.? The Court held 
that the copyright was obtained by publication with notice and 
that registration at any time before the commencement of the suit 
was sufficient to create a right to sue. The only sanction for prompt 
deposit was stated to be the right of the Register to demand copies 
and both declare the copyright void and sue for the penalty, if they 
are not forthcoming.* This decision against the author of “The 
Nine Old Men” has been severely criticised. However, it has had 
practically no effect on the habit of authors and publishers of news- 
papers, magazines and books of registering their works promptly 
after publication. It and a number of other cases, among which is 
that of Heim v. Universal Pictures Co.* decided by the Circuit Court 
of Appeals of the Second Circuit, indicate that in a number of re- 
spects our copyright law needs clarification either by an act of 
Congress or another decision of the Supreme Court. To consider 
them here, would, however, take us far afield from the Unesco 
Universal Copyright Convention. 

The most significant difference between the copyright law of the 
United States and that of Great Britain and many other foreign 
countries is that under their law almost all the writings of an author 
come under copyright protection,!® while under our law large bodies 
of writings never receive copyright protection and so are immediately 
available for use without the necessity of securing the permission 
of the copyright owner." Our law forbids copyrighting publications of 





7 306 U.S. 30 (1939). 
8 See 17 U.S.C. § 14 (Supp. 1951). 
® 154 F.2d 480 (2d Cir. 1946). 


10 Copyright Act, 1911, 1 & 2 Geo. 5, c. 46, §§ 1(1) & 23. For the law in other 
countries, see 1 Lapas, THe INTERNATIONAL PROTECTION OF LITERARY AND 
Artistic Property, §§ 124-6 (1938). 

1 34 A.B.A.J. 459, 461 (1948). 
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the United States Government." Very few state, county or municipal 
publications are copyrighted. Less than one-half of one per cent of the 
newspapers are copyrighted, though many columnists and comic 
strip writers copyright their products separately so that they will be 
protected even when appearing in an uncopyrighted newspaper. 
The bulk of the other periodicals and of the pamphlets are also un- 
copyrighted. Of course, the few thousands of foreign works copy- 
righted each year are but an infinitesimal fraction of the number 
published.'* 

Article 3 of the Unesco Convention is fuzzy in its wording. By its 
terms, it applies only to formalities that are “a condition of copy- 
right.’’ However, it is undoubtedly intended to do away with our 
requirements of registration, and of American manufacture in the 
case of books and periodicals in the English language. Neither of 
these requirements of our law is strictly speaking ‘‘a condition of 
copyright.’’ Nevertheless, if the Unesco Convention does not abolish 
these requirements as to foreign works, very few countries of the 
world, which are likely to join the Convention, have anything to 
gain by joining. They nearly all have at the present time copyright 
relations with United States'® which, except for the requirements of 
registration and American manufacture, are just as satisfactory as 
they would be if we were all members of the Universal Copyright 
Convention. The United States is, moreover, the only potential 
market that has such requirements. 

Another assumption which it is safe to make is that Article 3 will, 
if we join the Convention, result in many foreign works coming under 
copyright protection in the United States which would otherwise be 
in the public domain. The issue is, therefore, whether it is to our 
advantage to greatly increase the number of foreign works which 
are under copyright protection in our country. This question will be 
considered both from the point of view of the purpose of copyright 

12217 U.S.C. § 8 (Supp. 1951). 

18 During the decade 1940-49, the annual average number of books registered 
in the U.S. Copyright Office was: American books 19,183; foreign books in 
foreign languages 1,840, and foreign books in the English language 641 (ANNUAL 
REPORTS OF THE REGISTER OF COPYRIGHTS). Practically no foreign periodicals 
or pamphlets were copyrighted. The number of books published in England in 
1950 was 17,072 [The Bookseller, Jan. 6, 1951]; the number in France in 1948 
was 14,143 [Book PusiisHine: FrRaANcE, WorLD TRADE IN CommonittEs (U.S. 
Dept. of Commerce, March, 1950)] and the annual average for Soviet Russia 
was about 29,000 [Book Pus.isHine 1n Soviet Russia (translated by H. L. 


Shadick, American Council of Learned Societies, 1948)]. 

1 Required by 17 U.S.C. § 16 (Supp. 1951). 

1% On August 1, 1951, the Department of State published INTERNATIONAL 
CopyriGut RELATIONS OF THE UNITED STaTEs OF AMERICA, which lists the proc- 
lamations, treaties and conventions establishing copyright relations between 
the United States and fifty-two other countries. 
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and from that of the practical effect of thus reducing our public do- 
main. 

Copyright is the right of an author or his assigns to exclude 
others from making copies of his works.* If we omit from con- 
sideration the Act of 1672 of the General Court for Elections of 
the Company of the Massachusetts Bay in New England,” the 
first general Anglo-American copyright act is the Statute of Anne of 
1710,'8 enacted for the prevention of literary piracy and “the en- 
couragement of learned men to compose and write useful books.’ 
Copyright exists in the United States by virtue of Section 8 of Article 
I of the Constitution and of the statutes implementing it. Section 8 
reads: 

The Congress shall have power . . . To promote the Progress 
of Science and useful Arts, by securing for limited Times to 


Authors and Inventors the exclusive Right to their respective 
Writings and Discoveries. 


In the Anglo-American world, the law seldom prevents copying. 
Except as extended by the law of trade-marks and of unfair compe- 
tition, limitations on the right to copy are almost entirely confined 
to writings and inventions. The person who built the first Cape Cod 
Cottage or the first house of some other style secured no right to 
prevent other people from copying it. The copying of styles in clothes 
and automobiles is notorious. Copying plays an important role in 
everything we think and do. It is normal; permitted a thousand 
times for every once it is forbidden. Copying, as well as originality, 
is essential for the progress of science and the useful arts. 

As the report of the committee on the bill which became our 
present law—the Copyright Act of 1909—put it: 


The enactment of copyright legislation by Congress under 
the terms of the Constitution is not based upon any natural 
right that the author has in his writings, for the Supreme Court 
has held that such rights as he has are purely statutory rights,’® 


#6 Fox Film Corp. v. Doyal, 286 U.S. 123 (1932); Jewellers Circular Pub. Co. 
v. Keystone Pub. Co., 281 Fed. 83 (2d Cir. 1922); Copyright Act, 1911, 1 & 2 
Geo. 5, c. 46, § 1(2). 

17 RECORDS OF THE GOVERNOR AND COMPANY OF THE MASSACHUSETTS Bay IN 
New Ena.tanp, part 2, 527 (Shurtleff ed. 1854): “In answer to the petition of 
John Usher, the Court judgeth it meet to order, and be it by this Court ordered 
and enacted, that no printer shall print any more copies than are agreed and 
paid for by the owner of the said copy or copies, nor shall he nor any other re- 
print or make sale of any of the same, without the said owner’s consent, upon 
the forfeiture and penalty of treble the whole charges of printing, and paper, 
etc., of the whole quantity paid for by the owner of the copy, to the said owner 
or his assigns.’’ (The spelling is modernized.) 

18 8 ANNE c. 19 (1710). 

19 White-Smith Music Pub. Co. v. Apollo Co., 209 U.S. 1, 15 (1908) and cases 
there cited. 
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but upon the ground that the welfare of the public will be served 
and progress of science and useful arts will be promoted by 
securing to authors for limited periods the exclusive rights to 
their writings. The Constitution does not establish copyrights, 
but provides that Congress shall have the power to grant such 
rights if it thinks best. Not primarily for the benefit of the author, 
but primarily for the benefit of the public, such rights are given. 
Not that any particular class of citizens, however worthy, may 
benefit, but because the policy is believed to be for the benefit 
of the great body of people, in that it will stimulate writing and 
invention, to give some bonus to authors and inventors. 

In enacting a copyright law Congress must consider, as has 
been already stated, two questions: first, how much will the 
legislation stimulate the producer and so benefit the public; and, 
second, how much will the monopoly granted be detrimental to 
the public? The granting of such exclusive rights, under the 
proper terms and conditions, confers a benefit upon the public 
that outweighs the evils of the temporary monopoly.” 


The ideal copyright law is thus the one that contains the exact 
mixture of stimulus to the author and of freedom to copy which is 
most advantageous in the particular time and place. Undoubtedly the 
mixture most desirable for the United States today would not have 
been ideal a century and a half ago. At that time, our pressing need 
was to secure English books at a price we could afford to pay, which 
meant at a cost below that at wiich they could be purchased from 
the authorized English publisher. We gave no copyright protection 


to English works until 1891.” Similarly today many countries which 
are less advanced than we in literary production have more to gain 
by copying foreign writings than by stimulating creativeness within 
their borders. The Mexican copyright law, for example, limits the 
protection afforded foreign works unless they are made available 
in Mexico in Spanish at a price Mexicans can afford to pay.” 





20 CoMMITTEE REPORT ON BILL TO AMEND AND CONSOLIDATE THE Acts ReE- 
SPECTING CopyriGcHT, H. R. Rep. No. 2222, p. 7, 60th Cong. 2d Sess. (1909). 

21 Act of March 3, 1891, 26 Star. 1110 (1891). 

#2 Republic of Mexico: Federal Copyright Law of January 14, 1948, as amended 
December 31, 1948 (U.S. Co yright ffice ed. 1949) arts. 9 & 30-35. The English 
translation of article 9 is: oP e right to translate a work into Spanish shall be- 
come public property, if the copyright owner has not exercised it within three 
years jm the first publication of the work.” 

The English translation of article 30 is: 

Publication of literary, scientific, educational or artistic works, which are 
useful or necessary to the development of science, culture or education of the 
nation shall be considered as affected with a public use. The Federal Execu- 
tive may declare a limitation on the copyright of such works in order to 
permit their publication in the following cases: 1. When no copies of the 
work are available in the Republic of Mexico during the year following their 

ublication or when the supply of copies has been exhausted for a year; 2. 
en copies are priced so high as to impede their general use, to the detri- 
ment of culture. 
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Nobody, to my knowledge, has ever contended that the progress of 
science and the useful arts would be promoted by our securing for 
our authors greater copyright protection abroad. We are today one 
of the greatest, if not the greatest, producers of literary and scientific 
works. Our music and motion-pictures circle the globe. The produc- 
tivity of our authors is not curtailed by fear of the unauthorized use 
of their works in some foreign country. In fact, the American market 
for most writings is so great that the possibility of foreign sales 
seldom, if ever, acts as an effective stimulus to writing. 

There are, on the other hand, strong reasons to believe that it 
would be harmful to us to have an appreciable increase in the number 
of foreign newspapers, magazines, pamphlets and books placed under 
copyright protection in the United States. This is, of course, what 
will happen if we and a number of foreign countries join the Unesco 
Universal Copyright Convention. All works first published in any 
member country will then come automatically under copyright 
protection in the United States, provided only that the printer places 
on them in some prominent place a ©, accompanied by the name of 
the copyright proprietor and the year of first publication. This act 
will secure copyright protection in the United States even if no copy 
of the work ever reaches this country. A country which, like those 
behind the Iron Curtain, forbids the export of its books would thus 
lose nothing by joining the Unesco Convention. Several countries 
behind the Iron Curtain have maintained their membership in the 
Berne Union” and it is reasonable to expect that some of them might 
join the Unesco Convention because of the assistance their member- 
ship would give them in preventing the circulation of their books 
abroad. 

The importance to the United States of securing, translating and 
utilizing newspapers, magazines, pamphlets and books from foreign 
countries is very great. We are now engaged in a great struggle that 
may last for decades and which will be decided by weapons very 

different from those now being used in Korea. The potential com- 
batants are all the nations of the earth and final victory may come 
to the side which progresses fastest in science and has the greatest 
ability to deal with far-off peoples and their problems. We need, 
therefore, access. to all types of writings from all countries on both 





22 COPINGER AND SKONE JAMES, Law or Copyricut 286 (8th ed. 1948) lists 
the following countries which are wholly behind the Iron Curtain as members: 
Bulgaria, Czechoslovakia, Hungary, Poland, Roumania and Yugoslavia. Austria 
is also a member. The official report: BERNE CONVENTION FOR THE PROTECTION 
or Literary AND Artistic Works, revised at Brussels on the 26th June 1948, 
Pa, Czechoslovakia, Hungary and Poland as participating at that 
meeting. 
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sides of the Iron Curtain. Our enemies secure our writings and we 
shall be severely, perhaps fatally, handicapping ourselves if we do 
anything to prevent our obtaining and using theirs. 

To make clear the difference which our entry into the Unesco 
Convention will make in our utilization of foreign material, let us 
assume that a consignment of newspapers, magazines, pamphlets 
and books, all marked with the copyright symbol, is received from 
a foreign country which is also a member of the Unesco Convention. 
Each step in the utilization of that material will be discussed in the 
light of what we can now lawfully do and what we could do if we 
were members of the Convention. It will be assumed that the material 
came from Czechoslovakia, but the only significance in the side of 
the Iron Curtain from which the material came is that if it came from 
the other side it is certain that we could not get permission to utilize 
it. If it came from our side of the curtain, it still might be impossible 
to secure the consent of the author or to do so within any practical 
time period. 

The first thing that it would be desirable to do with this hypotheti- 
cal collection of printed matter would be to list it with a descriptive 
sentence or two under each heading the way books are now described 
in Publishers’ Weekly. This can now lawfully be done as was held in 
Ricordi & Co. v. Mason.* A line or two describing a writing is not 
another version of it. 

When interested Americans receive this list, a number of them 
would doubtless write for photostatic copies of various items. The 
demand for photostatic copies of items in American libraries is now 
very great: several libraries handle each year thousands of requests for 
photostats of uncopyrighted materials. Under the present law all re- 
quests for photostats of this Czech material could lawfully be granted, 
because it is not under copyright protection in the United States. 
Once we and Czechoslovakia join the Unesco Convention, our law 
will not allow photostats of the Czech material without the consent 
of the copyright owner. The only way an interested American 





% 201 Fed. 182 and 184 (S.D.N.Y. 1912), aff. 210 oo 277 (2d Cir. 1913), 
but cf. Macmillan Co. v. King, 223 Fed. 862 (D. Mass. 1914). 

26 Photographing was held to be copying in deemed Register, Inc. v. 
McGovern’s Contractors and Builders Manual Inc., 69 F. Supp. 507 (S.D.N.Y. 
1946); Bracken v. Rosenthal, 151 Fed. 136 (C. C.N.D. Ill. 1907). Copying in 
shorthand also violates copyright, Nicols v. Pitman, 53 L. J. Ch. 552 (1884). 
On the desirability of allowing microfilming of articles and extracts from books 
——— 37 ScHoo. AND Society 768 (1933) with 89 Science 219 (1939). The 

nditions under which the Joint Committee on Materials for Research and the 
National Association of Book Publishers consider it proper for a library to make 
photostats are stated in 128 PuBLisHERS’ WEEKLY 1665 (1935). 
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could get access to this material would be to go to wherever it is 
kept or have it sent to him. 

Any American who was fortunate enough to see this material and 
who could read Czech might lawfully write a review of any of it for 
publication. In writing his review he would have to bear in mind 
that the fact that this material was inaccessible to most American 
scholars, because of our being members of the Unesco Convention, 
would not justify him quoting so extensively from any of the articles, 
or so summarizing them, that his review might take the place of the 
article reviewed.”* Of course, as long as we are not members of that 
Convention, an American may write any type of review or summary 
he wishes. 

At present an American depository of this material can lawfully 
have it translated into English for the use of Americans who cannot 
read Czech, but once we join the Unesco Convention the works 
will be under copyright protection and hence not translatable with- 
out the consent of their authors.?’ 

Suppose that among this material we have obtained there are 
some dictionaries, directories and maps which it is important for us 
to make available in English. It will undoubtedly be impossible to 
secure in time the permission of the foreign authors, just as it proved 
to be for similar Korean works in the recent emergency. If we and 
the country in question have both joined the Unesco Universal 
Copyright Convention, these works, assuming that they contain the 
requisite copyright notice—will be of little use to us. True, we may, 
as held by the Supreme Court in International News Service v. Associ- 
ated Press,* use the information in them as “‘tips,’”’ that is as a 





% Kane v. Penn. Broadcasting Co., 73 F. Supp. 307 (E.D. Pa. 1947); Hill v. 
Whalen & Martell, 220 Fed. 359 (S.D.N.Y. 1914); Johnstone v. Bernard Jones 
Publications, [1938] 2 All E.R. 37 (Ch. D.); Campbell v. Scott, 11 L.J. Ch. 166, 
59 Eng. Rep. 784 (1842); Bell v. Whitehead, 3 Jur. 68, 8 L.J. Ch. 141 (1839); 
Whittingham v. Wooler, 2 Swans. 428, 36 Eng. Rep. 679 (1817); Wilkins v. 
Aikin, 17 Ves. Jun..422, 34 Eng. Rep. 163 (1810); Roworth v. Wilkes, 1 Camp. 
94, 170 Eng. Rep. 889 (1807). See also Case Note, 15 So. Cauir. L. Rev. 249 
(1942); Karll v. Curtis Pub. Co., 39 F. Supp. 836 (E.D. Wis. 1941); Broadway 
Music Corp. v. F-R Publishing Corp., 31 F. Supp. 817 (S.D.N.Y. 1940). 

37 17 U.S.C. § 1(b) includes among the exclusive rights of the copyright owner 
the right to “make any other version thereof, if it be a literary work.” Sum- 
maries and abridgments are included under other versions, Macmillan Co. v. 
King, 223 Fed. 862 (D. Mass. 1914). Paraphrasing is also copying, Meccano v. 
Wagner, 234 Fed. 912 (S.D. Ohio 1916), modified on other poset, 246 Fed. 
603 (6th Cir. 1918). A good analysis of the English cases on abridgments, which 
are more liberal than ours, is that in CopiInGeR AND SKkoneE JAmMEs, LAw oF 
Coprricut 129 et seg. (8th ed. 1948). 

28 248 U.S. 215 (1918). For the English law, see Moffatt & Paige, Ltd. v. Geo. 
Gill & Sons, Ltd., 84 L.T. 452 (Ch. D. 1901); Morris v. Wright, [1870] L.R. 5 
Ch. App. 279; Pike v. Nicholas, [1869] L.R. 5 Ch. App. 251; Kelly v. Morris, 
[1865-6] LR. 1 Eq. 697, 702 (1866). 
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means of leading us to original sources in the public domain which 
we might not otherwise have known about or thought to consult. 
We can also make our own dictionaries, directories and maps, using 
the foreign ones merely for the purpose of checking, in accordance 
with the rule laid down in 1908 by the Supreme Court in Dun »v. 
Lumbermen’s Credit Association.2® But as pointed out by the Sixth 
Circuit Court of Appeals in W.H. Anderson Co. v. Baldwin Law 
Publishing Co.,® this doctrine does not make it lawful to take in- 
formation from another copyright work, check it for accuracy, and 
then publish it. 

A similar difficulty would confront us in the use of foreign news 
items, if we joined the Unesco Convention. Certainly news is in the 
public domain.*! The Associated Press could use any copyrighted news 
report as a tip and have its reporter investigate the happening,” if 
the event occurred on our side of the Iron Curtain. This does not 
mean, however, that it could lawfully, without an independent 
investigation of its own, rewrite the news report and supply it to our 
press. As pointed out by the House of Lords in Walter v. Lane,™ 
the fact that the whole world may report and publish a political 
speech does not justify the defendant in copying the plaintiff’s 
copyrighted report of that speech. Any country that wished to pre- 





29 209 U.S. 20 (1908), adopting statement from the opinion below, 144 Fed. 
83 (7th Cir. 1906). 

30 27 F.2d 82 (6th Cir. 1928). See also Jeweller’s Circular Pub. Co. v. Keystone 
Pub. Co., 281 Fed. 83 (2d Cir. 1922) ; Sampson & Murdock v. Seaver-Radford Co., 
140 Fed. 539 (1st Cir. 1905); Scott v. Stanford, [1866-7] L.R. 3 Eq. 718 (1867); 
Jarrold v. Houlston, 3 K. & J. 708, 69 Eng. Rep. 1294 (1857). 

31 International News Service v. "Associated Press, 248 U.S. 215, 234, 239, 241 
(1918). But it does not follow that an account of an item of news cannot be copy- 
righted. If it is, it does not seem that the news in the article stands, in the a 
sence of statute, on any different footing from the article’s style or any non-news 
information it may contain. What is copyrighted is not the style, the ideas, nor 
the news, but the writing itself. In cases of infringement the issue is always 
whether the writing has been copied, including being copied by ee or 
summarization. If it has been to an extent larger than that permitted by fair 
= = copyright has been violated regardless of the subject matter of the writ- 

Record-Herald Co. v. Tribune Ass’n, 275 Fed. 797 (7th Cir. 1921); 
Walter re ickiees: [1892] L.R. 3 Ch. 489, 61 L. J. 521; Cate v. Devon & Exeter 
Constitutional Newspaper Co., L.R. 40 Ch. "D. 500 (1889) ; Cox v. Land & Water 
Journal Co., L.R. 9 4, 324, 39 L.J. Ch. 152 (1869); J. A. Strahan in 1900 Law 
Maa. & Rev. 45. Cf. Thompson v. Gernsback, 94 F. Supp. 453 (S.D.N.Y. 1950); 
Tribune Co. of Chicago v. Associated Press, 116 Fed. 126 (C.C.N.D. Ill. 1900); 
Odhams Press v. London & Provincial Sporting News Agency, 79 (2) Sou. J. 
541 (1935); Recent Decision, 22 Va. L. Rev. 586 (1936); Copyright in Sporting 
News, 79 (2) Sox. J. 600 (1935). 

82 International News Service v. Associated Press, 248 U.S. 215 (1918); Frank 
Thayer, Legal Rights for News, 24 A.B.A. J. 17 (1938). 

33 Golding v. R.K.O. Radio Pictures, 193 P.2d 153 (Calif. D.C. of A. 1948), 
and cases in notes 31 and 32 supra. 

* 69 L.J. Ch. D 699 (1900). See also Toksvig v. Bruce Pub. Co., 181 F.2d 
664 (7th Cir. 1950). 
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vent the publication of news from its copyrighted news reports, 
would seem to be able to do so. 

If it would impede the progress of our science and useful arts for 
us to join the Unesco Convention, would joining be equally harmful 
to England? If so, why has not membership in the Berne Union 
blighted English literature and science? The answer as to the past 
is easy. England has been benefited, not harmed, by membership 
in the Berne Union. Whether during the next half century England 
will find it advantageous to belong to the Berne Union and to join 
the Unesco Convention is more doubtful. In the past the authors of 
one country have always been glad to receive the extra reputation 
and compensation that came from the introduction of their works 
into a foreign country. Now that Iron Curtain countries are for- 
bidding the export of their works the copyright law of the free coun- 
tries must provide for the use of foreign works without the consent of 
their authors. Membership in the Unesco Convention would not 
hinder England as much as it would hinder us in securing foreign 
works. Nevertheless, some changes in English copyright law would 
seem necessary to cope with the embargo of the Iron Curtain countries 
on the exportation of their writings. 

Different countries endeavor in different ways to secure a satis- 
factory balance between the needs of stimulating authorship and of 
granting freedom to copy. We discourage placing works under copy- 
right by our requirements of notice and of registration accompanied 
by a fee. But we have a restricted doctrine of fair use® and allow 
substantial statutory damages, even though the plaintiff cannot 
prove that he has been damaged in the slightest degree.* 

England gives copyright automatically on the creation of the 
work. The author need neither place a copyright notice on his work 
nor register it in any government office,*” though in the case of 


certain classes of works he must supply from one to six copies for _ 


the use of designated libraries.** Even the Crown has copyright.*® 
But England balances the ease of securing copyright by allowing 
no statutory damages. An author gets only the damages he can prove 
he has sustained. 





% There is no provision in our copyright law on fair use. A comparison of the 
American cases in the notes with the English cases and the English statute will 
— — much more restricted and uncertain our doctrine of fair use is than the 

nglish. 

% 17 U.S.C. § 101 (Supp. 1951); Douglas v. Cunningham, 294 U.S. 207, 209 
(1935) ; Toksvig v. Bruce Pub. Co., note 34 supra. 

37 Copyright Act, 1911, 1 & 2 Gro. 5, c. 46. 

38 Copyright Act, 1911, 1 & 2 Gro. 5, c. 46, § 15. 

% Copyright Act, 1911, 1 & 2 Gro. 5, c. 46, § 18. See also Copincer & SKoNE 
James, Law or Copyricnt, pt. 3, c. 6 (8th ed. 1948). 
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The American copyright law is very severe on innocent infringers.*° 
Ignorance of the existence of the copyright is no defense. A man who 
copies from a pirated work which contains no copyright notice is 
liable to the copyright owner, as was the defendant in Altman v. New 
Haven Union Co.“ Section 8 of the English Copyright Act, 1911, 
was apparently aimed at alleviating this situation, for it provides 
that no damages can be obtained if the infringer was neither aware of 
the existence of the copyright nor had reasonable grounds to suspect 
its existence. Unfortunately, the section has been so interpreted as 
to allow it almost no scope.*? 

The English protect their copiers by a doctrine of fair use that is 
both more extensive and more definite than ours. The English Copy- 
right Act, 1911,* provides that the following acts shall not constitute 
an infringement of copyright: 

1. Newspaper report of an address of a political nature made at a 
public meeting. 

2. Newspaper report of a public lecture, unless that is prohibited 
be written notice. 

3. “‘Any fair dealing with any work for the purposes of private 
study, research, criticism, review or newspaper summary.” 

As to foreign works from countries that are members of the Berne 
Convention, the English also have the right: 

4. To treat in any manner they wish “news of the day”’ or “‘mis- 
cellaneous information having the character of mere items of 
news.’’# 

As soon as England and the other Berne countries have ratified 
the 1948 Brussels Revision of Berne, another right will be added as 
to all material from Berne countries: 

5. “It shall be permissible in all countries of the Union to make 
short quotations from newspaper articles and periodicals, as 
well as to include them in press summaries.’ 


The combination of a lack of statutory damages and this certain 
and liberal doctrine of fair use make it relatively safe for England to 





40 Buck v. Jewell-LaSalle Realty Co., 283 U.S. 191 (1931); Chafee, 45 Cot. L. 
Rev. 503, 526-7 (1945); Comment, 47 Yate L. J. 433, 447-8 (1938); Note, 51 
Harv. L. Rev. 906, 918 (1938). 

FP. 41.254 Fed. 113 (D. Conn. 1918). See also Gilmore v. Anderson, 38 Fed. 846, 
849 (C.C.S.D.N.Y. 1889). 

42 Lane v. Associated Newspapers, [1936] 1 K.B. 715, 1 All E.R. 379 (1936). 

Cf. Hawkes & Son v. Paramount Film Service, 1 Ch. 593 (1943). 

481 & 2 Geo. 5, c. 46, §§ 2 and 20. 

44 BeRNE CoNnvVENTION, ART. 9 (3). See also Art. 9 (2). 

4 1948 BrussELs RevIsION OF BERNE, ART. 10 (1). 
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continue in the Berne Union and to join the Unesco Convention. At 
any rate, England can join the Universal Copyright Convention 
with much less risk of impeding the progress of its science and useful 
arts than that to which similar action would subject ours. 

It has been suggested that we should join the Universal Copy- 
right Convention in the interest of those of our authors whose works 
have a market abroad. It is said that if we do not join this Conven- 
tion there is danger that foreign countries will fail to give our authors 
the copyright protection that they give those of other countries.“ 
A similar argument has been made many times in the past to get us 
into the Berne Union.‘’ But since our failure to join Berne has never 
in the past caused discrimination against us, it is unlikely that our 
failure to join the Unesco Convention will cause nations to discrimi- 
nate against us especially in view of the fact that we enjoy the position 
of the leading world power or at least share it with our Soviet rival. 

It is also said that we must join the Unesco Convention ‘so as to 
secure automatic copyright in foreign countries for the works of our 
authors. It is argued that if we do not, some of our authors will 
not realize in time that their works will sell abroad and therefore 
not take the steps necessary to protect them. This has happened 
many times in the past and probably will continue to happen in the 
future. The very fact that these authors did not act to protect their 
foreign market shows that the hope of it was not one of the considera- 
tions that motivated them to write. In other words, the progress of 
science and useful arts would not have been promoted had we given 
them automatic copyright abroad. 

It is, of course, regrettable whenever one of our authors loses 
potential foreign royalties, even if the loss is due to his own neg- 
ligence. Everything else being equal, the less effort and acumen that 
are required to comply with the law, the better the law is. Un- 
fortunately, however, everything else is not equal. Our Constitution 
gives Congress power to grant copyright only to promote the progress 
of science and useful arts. 





Testimony of Dr. Luther H. Evans, Librarian of Congress, at hearings on 
H.R. 4059, 82nd Cong., Ist Sess. (1952), before the House Committee on the 
Judiciary, Subcommittee 3, on January 28, 1952. 

‘7 Testimony of Thorvald Solberg in “International Convention of the Copy- 
right Union,” Senate Committee on Foreign Relations, 75th Cong. Ist Sess. 46 
(1937); Testimony of Hon. Robert V. Johnson in “International Copyright 
Union,” Senate Committee on Foreign Relations, 73rd Cong. 2nd Sess. 5 (1934); 
Testimony of Louis G. Caldwell in “General Revision of the Copyright Law,’ 
Hearings before Committee on Patents, House of Representatives, 72nd Cong. 
Ist Sess. 193 (1932); Report of Committee on Patents, House of Representatives: 
iy of the Copyright Law,” H. R. Rep. No. 1689, 71st Cong., 2nd Sess. 

1930). 
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We might, of course, pass a statute on fair use as broad as the 
English statute or preferably a little broader. We might also repeal 
our law as to statutory damages. If we did these two things, we 
could join the Unesco Convention without favoring authors at the 
expense of copiers to an extent that would impede the progress of 
science and useful arts. Another way we could get in a position to 
join this Convention would be to combine a broad statute on fair 
use with a statute requiring foreign authors to make their works 
available in our country, if they want copyright protection here. 
This is the Mexican approach.** 

For the United States to join the Universal Copyright Convention 
without first changing its domestic copyright law would not be in 
the public interest. In view of the present world situation and our 
need for scientific, economic and cultural information from many 
foreign countries, the statement that it would not be in the public 
interest for us to join the Universal Copyright Convention without 
first changing our copyright law is probably a gross understatement. 
Joining that Convention might well result in cutting us off from in- 
formation that is vital for victory in the present world struggle. 


48 See note 22 supra. 




















Comments 


THE RIGHT OF PRIVACY 


The 1950-51 session of the Wisconsin State Senate witnessed the 
introduction of bill 2158S, which would have added the right of pri- 
vacy to Wisconsin substantive tort law. The bill sought to create 
Section 331.055 to read: 

The legal right of privacy is recognized in this state and an in- 
vasion thereof shall give rise to an equitable action to prevent 


and restrain such invasion as well as an action to recover dam- 
ages for injuries sustained by reason thereof. 


The bill was referred to the Judiciary Committee, where it was laid 
aside for over three months.! The newspapers furnished the chief 
opposition to the bill. They complained that the bill was too vague, 
too indefinite, that the courts would construe it as they pleased with- 
out any limitation, and that it would hinder a free, vigorous press.* 
The first amendment to the bill was made during committee hear- 
ing, and it specified three particular situations that the bill would 
cover.* This was a definite concession to newspaper opposition. The 
bill was amended a second time, and it was further weakened by 
allowing newspapers more leeway.‘ The amended bill was passed in 





1 The bill was introduced on February 1, 1951, and the committee hearings 
did not take place until May. 

2 See Milwaukee Journal, April 6, 1951, p. 18, col. 1 where it is stated: 

It sounds wise to be sure, but it is too intangible, too elusive, to be good 
law. It leaves the real lawmaking to the courts. It invites endless nuisance 
lawsuits, with chaos resulting from the lack of rules to go by. And it comes 
squarely into conflict with the really basic rights—the right of the public to 
be informed. (italics theirs) 

3 Substitute amendment No. 1S. to Bill No. 2158S. The situations mentioned 
were commercial appropriation of someone’s name, picture, or likeness; public 
advertising or posting oF debts by a creditor or collection agency; and fraudulent 
use of someone’s name or signature. 

‘ Substitute amendment No. 28. to Bill No. 215S. This amendment sets forth 
in general the same situations as does the first amendment. It is interesting to 
note what has been added. To the first situation the amendment would have 
added, “The incidental use of a name or picture to eo tagger | sample or ex- 
ample a photographer’s work, a newspaper’s or other periodical’s columns, 
pee or advertisements, and like matters, shall not constitute an invasion of 
any right.” 

Added to the debt-collecting section was, ‘‘The making, recording, exchangin 
and reporting of credit information or of court house or other public records an 
the advertisement of accounts for sale in judicial or administrative proceedings 
or pursuant to a pledge of such accounts as collateral security shall not con- 
stitute a violation of any right hereunder.” 

Another addition was, ‘‘No creditor shall be responsible for the acts of its 
collecting agent . . . nor shall any medium of advertising or communication be 
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the senate but was killed in the assembly.® 

Naturally the question arose as to what this “right of privacy”’ 
meant. Even though the original bill was diluted and weakened, and 
still failed to become law, there are definite indications that it will 


be introduced again. The purpose of this note is to: 
(1) examine briefly the history of the doctrine, 
(2) give a brief analysis of what the law is in other jurisdictions 


on the subject, 
(3) examine Wisconsin case law to see what the courts have 


thought of it and see whether they have recognized it under other 


titles. 
I. History or THE DoctTRINE 


The right of privacy is a relatively new concept, having been ad- 
vocated in a Harvard Law Review article by Brandeis and Warren in 
1890.° Probably one of the main forces that pushed the right into ex- 
istence in a well-defined form was the muck-raking periodicals that 
flourished in the latter part of the Nineteenth Century. The article 


states: 
If we are correct in this conclusion, the existing law affords a 
principle which may be invoked to protect the privacy of the 
individual from invasion either by the too enterprising press, 
the photographer, or the possessor of any modern device for the 
recording or reproducing scenes or sounds.’ 
As the quotation indicates, the increasing progress of communications 
also contributed substantially to the need for the doctrine. News- 
papers now had more ability to exploit the private lives of the people 
in order to produce the sensational journalism that was so prominent 
in this era.* Also, as the article points out, a great stress began to be 
placed upon the human being as an individual who deserved to be let 


alone.® 
responsible for the acts of advertisers or other users of such medium contrary 
to this section.” 

5 Fina Bu.u. or Proc., Part I, p. 182 (1951). 

6 Brandeis and Warren, The Right to Privacy, 4 Harv. L. Rev. 193 (1890). 

7 Id. at 206. 

8 See id. at 196 where the authors state, 

The press is overstepping in every direction the obvious bounds of propriety 

and decency. Gossip is no longer the resource of the idle and the vicious, 

but has become a trade, which is pursued with industry as well as effrontery. 

To satisfy a prurient taste the details of sexual relations are spread broadcast 

in the columns of the daily papers. To occupy the indolent, column upon 

column is filled with idle gossip, which can only be procured by intrusion 
upon the domestic circle. 

* For an article refuting these ideas, see Lisle, The Right of Privacy (A Contra 
View), 19 Ky. L. J. 137 (1931). His main arguments are that it is not needed, 
that it is already protected by other doctrines, and that if needed it can be recog- 
nized by statute. He also states that if it were needed more states would have 


recognized it. 


























































The authors believed that the common law must grow to meet the 
exigencies of a changing society. The article further states: 


Thoughts, emotions, and sensations demanded legal recogni- 
tion, and the beautiful capacity for growth which characterizes 
the common law enabled the judge to afford the requisite protec- 
tion, without the interposition of the legislature.’ 


Brandeis and Warren specified certain rules with regard to the 
right. The more significant features are: 


1. The right to privacy does not prohibit 


a. Any publication of matter which is of public or general in- 
terest." 


b. The communication of any matter, though in its nature 
private, when the publication is made under circumstances 
which would render it a privileged communication accord- 
ing to the laws of libel and slander. 


2. The right to privacy ceases upon the publication of the facts by 
the individual or with his consent. 


3. The truth does not afford a defense. 


4. It is not for injury to the plaintiff’s character, but for an injury 
to the right of privacy. 


5. Absence of malice in the publisher does not afford a defense." 


Up to this time relief had been granted on defamation, invasion of 
some property right, or breach of trust or confidence, or of an implied 
contract. 

New York came to grips with the problem in 1902 in the celebrated 
Roberson case.'* Two lower courts had recognized the doctrine, but the 
Court of Appeals denied its existence. In a four to three decision it 
would not recognize the right because of the lack of precedent, the 
purely mental character of the injury, the difficulty of ascertaining 
who is a public character, the huge number of absurd cases which 
might follow and the possibility of hampering a free press. Later how- 
ever, the legislature passed a law that covered the facts of the case. 

The leading case recognizing the doctrine was decided three years 
later by the Georgia Supreme Court. This was the Pavesich case.* 
The court accepted the arguments of Brandeis and Warren and gave 





10 Brandeis and Warren, supra note 6, at 195. 

4 For an excellent appraisal of this limitation and how it has worked in reality 
see a, “Peace of Mind” in Forty-Eight Pieces v. Uniform Right of Privacy, 
32 Minn. L. Rev. 734, 743 (1948). 

#2 Brandeis and Warren, supra note 6, at 214-218. 

18 Roberson v. Rochester Folding Box Co., 171 N.Y. 538, 64 N.E. 442 (1902). 

4 New York Laws 1903, c. 132, §§ 1, 2, as amended in 1911 and 1921, now 
N.Y. Crvm Rieuts Law, §§ 50, 51. : 
48 Pavesich v. New England Life Insurance Co., 122 Ga. 190, 50 S.E. 68 (1905). 
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the doctrine its broadest recognition. The doctrine has won approval 
in the great share of states that have come into contact with it. At 
present it is recognized at common law either by the highest courts or 
by inferior courts in Alabama, Arizona, California, Florida, Georgia, 
Indiana, Kansas, Kentucky, Louisiana, Michigan, Missouri, North 
Carolina, New Jersey, Ohio, Oregon, Pennsylvania, South Carolina, 
and the District of Columbia.'* Three states recognize the right at 
least partially by statute. They are New York,!” Utah,!® and Vir- 
ginia.'® Section 50 of the New York statute makes the use of any liv- 
ing person’s name, portrait, or picture for advertising or trade pur- 
poses without first having obtained his written consent, a misdemean- 
or. Section 51 gives a civil remedy of damages or an injunction. Only 
the commercial aspects are recognized, not the broader, emotional 
factors. The statutes in Utah and Virginia have had very little influ- 
ence on the right in other states. They are also limited to commer- 
cial cases. Virginia extends protection only to residents; while Utah, 
unlike the others, protects public institutions and public officials. 
Statutes have concerned themselves only with a limited area.?° 


II. Common Law Ricut or Privacy 


The Restatement gives the following definition: 


A person who unreasonably and seriously interferes with 
another’s interest in not having his affair known to others or his 
likeness exhibited to the public is liable to the other.” 


Another definition is given by Prosser as follows: 


The majority of courts which have considered the question 
have recognized the existence of a right of ‘‘privacy,”’ which will 
be protected against interferences which are serious and outrage- 
ous, or beyond the limits of ideas of decent conduct. The right has 
been held to cover the intrusion upon the plaintiff’s solitude, pub- 
licity given to his name or likeness, or to private information 
about him, and the commercial appropriation of elements of 
his personality. The right is subject to a privilege to publish mat- 
ters of news value, or of a public interest of a legitimate nature.” 





16 See Notes 138 A.L.R. 22, 168 A.L.R. 446, and 14 A.L.R.2d 750. 

17 N.Y. Crvit Ricuts Law §§ 50, 51. 

18 Uran Cope Ann. §§ 103-4-7, 103-4-8, 103-4-9 (1943). 

19 2 Va. Cope § 8-650 (Mitchie 1950). 

20 For a proposed uniform law see Ludwig, supra note 11, at 764. 

21 RESTATEMENT, Torts § 867 (1939). Reed v. Real Detective Pub. Co., 63 
Ariz. 294, 306, 162 P.2d 133, 137 (1945) recognized the doctrine in Arizona. It 
follows the RestaTeMENT if not bound by precedent but must still consider the 
merits. Then it fully recognized the doctrine not as a property right but a personal 
right that does not survive the injured party. 

# Prosser, HANDBOOK OF THE LAW oF Torts 1050 (1941). 
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Considering these basic definitions, let us examine case law to as- 
certain what rights will be protected, what limitations exist, and how 
the courts have construed the doctrine. 

Generally, the right of privacy is a personal one, and the wife of a 
deceased person cannot use the right.”* Also, in this connection, cor- 
porations have no such right.** In a New York case the court held 
that the owner of a theatre, the name of which was used in a motion 
picture, had no cause of action under the New York statute.* 

Of basic importance is the rule that the standard used is that of the 
man of reasonable sensitivity.2* Truth is not a defense to the action.?’ 
As for malice, it is often a factor in determining damages*® but is im- 
material in the determination of the existence of the right.?° 

One of the most hazy areas of the doctrine relates to the limitation 
dealing with public personages and items of legitimate public interest. 
The right was denied where the plaintiff had sued his wife for divorce, 
and the defendant newspaper had taken his picture in the court- 
room.*° The court stressed that he had made public all the scandalous 
details of his domestic life and had become a quasi-public figure in 
his own community. A New Jersey case* denied the right in a case 
involving a statute providing for fingerprinting and photographing 
of accused persons. Here the court upheld its decision on public in- 
terest. But where a well-known writer wrote her autobiography and 
included a sketch of the plaintiff, although not giving her name, the 
court held it was a violation of the plaintiff’s right of privacy.** The 
court said that even if the writer’s life was a matter of public interest, 





% Lunceford v. Wilcox, 88 N.Y.S. 2d 225 (N.Y. City Ct. 1949) involved the 
widow of an orchestra leader who allowed her husband’s name to be used after 
his death. The court held she had no cause of action under the New York statute 

ause the name of a deceased person is not protected. But see Smith v. Doss, 
251 Ala. 250, 253, 37 So.2d 118, 121 (1948). 

* Shubert v. Columbia Pictures Corp., 189 Misc. 734, 72 N.Y.8.2d 851 (Sup. 
Ct., Special Term 1947), aff'd without op. 274 App. Div. 751, 80 N.Y.S.2d 724 
(1947). Cf. Maysville Transit Co. v. Ort, 296 Ky. 524, 177 S.W.2d 369 (1943). 

% Shubert v. Columbia Pictures Corp., supra note 24. 

% Reed v. Real Detective Pub. Co., supra note 21. Cf. Davis v. General Finance 
and Thrift Corp., 80 Ga. App. 708, 711, 57 S.E.2d 225, 227 (1950), where the 
court said, “. . . the right of privacy must be restricted to ‘ordinary sensibilities’ 
and not to supersensitiveness or agoraphobia.” 

27 Cason v. Baskin, 155 Fla. 198, 20 So.2d 243, (1944); Barber v. Time, Inc., 
348 Mo. 1199, 159 S.W.2d 291 (1942). 

28 Cason v. Baskin, supra note 27. 

*° Berg v. Minneapolis Star and Tribune Co., 79 F. Supp. 957 (D. Minn. 
1948). Ch. Davis v. General Finance and Thrift Corp., supra note 26 at 710, 57 
§.E.2d at 227, where the court states, ‘‘. .. the truth . . . will not constitute a de- 
fense and the bad faith of the actor will not constitute the offense if the com- 
munication is not otherwise a violation of the right of privacy.” 
3° Berg v. Minneapolis Star and Tribune Co., supra note 29. 

31 McGovern v. Van Riper, 140 N.J. Eq. 341, 54 A.2d 469 (1947). 
® Cason v. Baskin, supra note 27. 
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that did not allow her to invade the right of privacy of the plaintiff, 
whose personality was not a matter of public interest. 

The right was also denied where a radio commentator was sued for 
broadcasting that the plaintiff worked as a bartender, where he could 
hear secret conversation, because the plaintiff had become a public 
personage due to a sedition trial in which he had been a defendant.* 
In another famous case* the right was also denied where a profes- 
sional and former college All-American football player who had posed 
for photographs for public distribution brought action to recover 
from the defendant, a brewing company, for the use of his name and 
picture in its advertising. The court stated he had ceased to be a pri- 
vate person and that the use of the material furnished by the public- 
ity department of the defendant’s former college was with his actual 
or apparent authority. 

Another case involving an athlete was Cohen v. Marz.® Here 
a former prizefighter who had been known as “Canvasback’’ Cohen 
brought action against Groucho Marx, the radio comedian, who men- 
tioned his name as the butt of a joke. The court denied recovery on 
the grounds that the plaintiff, having sought publicity and the pub- 
lic’s admiration, had to relinquish his privacy on matters pertaining 
to boxing, that he could not retire to the seclusion of private life any 
time he pleased. 

This area still remains cloudy, but the decisions handed down seem 
to make this limitation a strong barrier to many would-be litigants 
who would assert the right. 

In a Nevada case,* the court in commenting upon the right of 
privacy said it was not immutable or absolute, but was subject to the 
exercise of police power. Since it is a personal right, it may be lost by 
express or implied consent of the person whose right is being in- 





33 Elmhurst v. Pearson, 153 F.2d 467 (D.C. Cir. 1946). 

* O’Brien v. Pabst Sales Co., 124 F.2d 167, (5th Cir. 1941), cert. denied, 315 
U.S. 823 (1942). 

% 94 Cal. App.2d 704, 211 P.2d 320 (1949). 

% Norman v. Las Vegas, 64 Nev. 38, 177 P.2d 442 (1947). The court upheld 
a statute requiring employees of retail liquor stores to submit to fingerprinting 
and photographing, the results of which were submitted to other law enforce- 
ment agencies. 

McGovern v. Van Riper, 137 N.J.Eq. 24, 43 A.2d 514 (1945) aff'd, 137 N.J.Eq. 
548, 45 A.2d 842 (1946), rev’d, complaint dismissed, 140 N.J.Eq. 341, 54 A.2d 469 
(1947) is an important case showing the trend in this field. The 1946 decision 
said that privacy was protected by the state constitution and unless the person 
is a fugitive from justice, there can be no publication or dissemination of his 
fingerprints, photographs, etc., until he is convicted. But upon rehearing in 1947 
the court changed its mind and permitted publication because the right of privacy 
had limitations and had to be construed in the proper relationship of the in- 
dividual to the community. 
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invaded.*’ The right can be waived and a waiver can be implied from 
the conduct of the parties and the surrounding circumstances.** The 
waiver cannot be rescinded at the whim of the one waiving the right.*® 

Generally, the spoken word is not actionable.*® And, as in libel or 
slander, communications which are privileged are not actionable.*! 
In McDaniel v. Atlanta Coca-Cola Bottling Co.,* the court held the 
right was not to be denied merely because there was no publication. 
In this case the defendant violated the right of the plaintiff by wire- 
tapping. The court said that the fact that there was no communica- 
tion to a third person was no defense. 

Unauthorized use of a plaintiff’s name or likeness for advertising 
still constitutes a great share of the privacy cases. Under the New 
York statute“ covering this, a use by the defendant of the plaintiff’s 
family coat of arms was a sufficient allegation to state a cause of ac- 
tion.“ However, more than incidental identification is necessary. A 
typical case of the unauthorized commercial appropriation of a per- 
son’s name or likeness is Continental Optical Co. v. Reed,“ where the 
court said that a cause of action existed where the defendant com- 
pany used the plaintiff’s photograph as a part of its advertising mate- 
rial. A cause of action can arise from the publication of an autobiog- 





87 Continental Optical Co. v. Reed, 119 Ind. App. 643, 86 N.E.2d 306 (1949), 
rehearing den., 119 Ind. App. 643, 88 N.E.2d 55 (1949). 

38 Pavesich v. New England Life Insurance Co., 122 Ga. 190, 199, 50 S.E. 68, 
72 (1905). The court in a dictum stated: 

. .. the existence of the waiver carries with it the right to an invasion of 
pte only to such an extent as may be legitimately necessary and proper 
in dealing with the matter which has brought about the waiver. It may be 
waived for one purpose and still asserted for another; it may be waived in 
behalf of one class, and retained as against another class; it may be waived as 
to one individual, and retained as against all other persons. . . . Any person 
who engages in any pursuit or occupation or calling which calls for the ap- 
proval or patronage of the public submits his private life to examination by 
those to whom he addresses his call, to any extent that may be necessary to 
determine whether it is wise and proper and expedient to accord to him the 
approval or patronage which he seeks. 

3° Cohen v. Marx, 94 Cal. App.2d 704, 211 P.2d 320 (1949). 

“© Lewis v. Physicians’ and Dentists’ Credit Bureau, Inc., 27 Wash.2d 267, 
177 P.2d 896 (1947) (telephone call threatening garnishee action). Cf. Martin 
v. F.LLY. Theatre Co., 10 Ohio Ops. 338, 26 Ohio L. Abs. 67 (1938); Cason v. 
Baskin, 155 Fla. 198, 216, 20 So.2d 243, 252 (1944). 

“' Brents v. Morgan, 221 Ky. 765, 299 S.W. 967 (1927). 

“ 60 Ga. App. 92, 2 S.E.2d 810 (1939). 

“N.Y. Civit Rieuts Law, §§ 50, 51. 

“ Orsini v. Eastern Wine Corp., 190 Misc. 235, 73 N.Y.S.2d 426 (Sup. Ct., 
Special Term 1947), aff'd, 273 App. Div. 947, 78 N.Y.S.2d 224 (1948), to 
app. den. 273 App. Div. 996, 79 NY.S.2d 870 (1948). 

Shubert v. Columbia Pictures Corp., 189 Misc. 734, 72 N.Y.S.2d 851 (Sup. 
Ct., Special Term 1947), aff'd without op. 274 App. Div. 751, 80 N.Y.S.2d 7: 
(1948). Here the defendant used the name of the plaintiff in the press book 
synopsis of a picture, but not in the picture. The plaintiff had no cause of action. 
“ Supra note 37. 
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raphy as well as commercial publications.‘” A cause of action also can 
arise when the publication is used with a news event as shown in Barber 
v. Time, Inc.*® Here the defendant magazine wrote an article about 
the plaintiff’s unusual disease together with a close-up of the patient 
in the hospital, all without her consent. Even comic books can violate 
a person’s right of privacy.*® But where the plaintiff’s husband was 
stabbed to death while walking with his wife, the court held that the 
picture of the plaintiff and her husband did not violate her right of 
privacy because unwillingly the plaintiff had become an actor in an 
event of general or public interest.®° Also, in this respect, the husband 
of a woman who had committed suicide by leaping from a public 
building, could not recover from a newspaper who had printed her 
picture, because she had become a figure of public interest. 

As to the mode of communication, radio has been held to be an 
actionable medium. Motion pictures are an ideal medium for the in- 
vasion of the right of privacy.* The famous Melvin v. Reid®™ case in- 
volved a woman who had been a prostitute and had been tried and 
acquitted of murder. She had reformed and was leading a decent life 
when the defendant produced a picture based on the plaintiff’s life 
and using her real name. The court granted relief on the basis of the 
California Constitution, which guaranteed citizens the right of “pro- 
curing or obtaining safety and happiness.’’ 

It would seem reasonable to apply the same rules to newsreels as 
those applied to newspapers or periodicals. However, the trend seems 
to be in the other direction under the New York statute.™ Although 

47 Cason v. Baskin, 159 Fla. 31, 30 So.2d 635 (1947). 

48 348 Mo. 1199, 159 S.W.2d 291 (1942). 

48 Molony v. Boys Comics Publishers, 65 N.Y.S.2d 173 (Sup. Ct., Special 
Term, 1946). This case came up on the motion by the defendant to dismiss the 
complaint. After denial of his motion, the defendant appealed. Then in 277 App. 
Div. 166, 98 N.Y.S.2d 119 (1950), the court dismissed the complaint on the 
grounds that the burden was on the plaintiff to show the articles were based on 
fiction rather than fact. Minor errors in the portrayal of the plaintiff as a hero 
in disaster were not grounds for damages under the New York statute. 

5° Jones v. Herald Post Co., 230 Ky. 227, 18 S.W.2d 972 (1929). 

5! Metter v. Los Angeles Examiner, 35 Cal. App. 2d 304, 95 P.2d 491 (1939). 

52 Cohen v. Marx, 94 Cal. App.2d 704, 211 P.2d 320 (1949) (denied on other 
grounds); Elmhurst v. Pearson, 153 F.2d 467 (D.C. Cir. 1946) (denied on other 
grounds); Waring v. WDAS Broadcasting Station, 327 Pa. 433, 194 Atl. 631 
(1937) (the court granted an injunction restraining a radio station from using 
the plaintiff’s records without ne 

8 Wright v. R.K.O. Radio Pictures, 55 F. Supp. 639 (D. Mass. 1944). 

4 112 Cal. App. 285, 297 Pac. 91 (1931). 

5% In Humiston v. Universal Film Mfg. Co. 189 App. Div. 467, 178 N.Y. Supp. 
752 (1919), the court held a newsreel depicting a murder mystery was not an 
invasion of the plaintiff’s right of privacy because such an application of the 
statute was not within the contemplation of the legislature. The court 
stressed the impracticability of applying the law here, since the consent of every 


person whose likeness is distinguishable would be practically impossible to ob- 
tain. Cf. Sweenek v. Pathe News, 16 F. Supp. 746 (E.D.N.Y. 1936) (involving 
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it is generally conceded that a creditor can take reasonable steps to 
pursue his debtor and collect the debt, placing a large sign on a win- 
dow fronting the main street of the town stating that the plaintiff 
owed a debt of long standing and the sign would remain until the 
debt were paid, was held to violate the plaintiff’s right of privacy.” 
But where the collection agency sent the debtor a telegram threaten- 
ing legal action unless the debt were paid, the court would not grant 
relief.57 Wire-tapping, unless authorized, seems clearly to be an inva- 
sion of the right of privacy.5* The commercialization or publication 
of the information obtained is not essential to maintain action.®® The 
unauthorized use of a person’s signature in a letter publicly cir- 
culated to advertise a motion picture was an invasion of the plain- 
tiff’s right of privacy.® 

It often has been stated that the Fourth Amendment to the Federal 
Constitution against unreasonable searches and seizures is an im- 
plied recognition of the right of privacy.® In an interesting case the 
Louisiana court held that a teacher’s right of privacy was not violated 
when she was asked to fill out a questionnaire regarding war work and 
outside activities.** The court said that the purpose of the question- 
naire was not to pry into her personal affairs but to shed light upon a 
controversy regarding the lengthening of school hours and intensifica- 
tion of the school program for the war effort. 

With regard to procedure it has been held that the issue of whether 
the matter is of public or general interest is for the court. Then the 
court decides whether there is substantial evidence that the act is a 
“serious, unreasonable, unwarranted and offensive interference with 





the New York statute). Contra: Blumentha! v. Picture Classic, 235 App. Div. 
ed N.Y. Supp. 800 (1932), aff'd without op., 261 N.Y. 504, 185 N.E. 713 

5 Brents v. Morgan, 221 Ky. 765, 299 S.W. 967 (1927); accord, Muetze v. 
Tuteur, 77 Wis. 236, 46 N.W. 123 (1890) (granted relief on ground of libel.) See 
infra p. 516. 

57 Davis v. General Finance and Thrift Corp., 80 Ga. App. 708, 57 S.E.2d 
225 (1950). 

58 People v. Trieber, 163 P.2d 492 (Cal. App. 1945), rev’d on other grounds in 
= (get) 657, 171 P.2d 1 (1946); Rhodes v. Graham, 238 Ky. 225, 37 S.W.2d 
a — v. Atlanta Coca-Cola Bottling Co., 60 Ga. App. 92, 2 S.E.2d 810 

6° Kerby v. Hal Roach Studios Inc., 58 Cal. App.2d 207, 127 P.2d 577 (1942). 

* United States v. Alabama Highway Express Inc., 46 F. Supp. 450 (N.D. Ala. 
1942). But here the court held the search of certain accounts was in derogation 
of the protection afforded under the amendment because of the public interest. 
Cf. Syn v. Jakira, 118 Misc. 303, 193 N.Y. Supp. 306 (Ct. of Gen. Sessions 
of the Peace, 1922). See 3 Joun MarsHa.t L.Q. 265, 266 (1938). 
® Reed v. Orleans Parish School Bd., 21 So.2d 895 (La. App. 1945). 

*§ Barber v. Time, Inc., 348 Mo. 1199, 159 S.W.2d 291 (1942). 
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another’s private affairs.’’“ If it does so decide, then the case is sent 
to the jury.© 

There is no need to prove special damages. The damages suffered 
may only be mental anguish.*’ The fact that damages are difficult to 
ascertain is not grounds for denying the recovery.** An injunction 
can be obtained to protect the plaintiff from a threatened invasion.*® 
This seems to be the general rule, but an Ohio court refused to issue 
an injunction on the grounds that freedom of speech would stop its 
issuance in advance when the injunction is to prevent the publica- 
tion of names of those who had signed Communist nomination pa- 
pers.7° i 


III. AN ANALYSIS OF WISCONSIN CASES ON THE SUBJECT 


Now we will examine the few Wisconsin cases which deal with the 
right of privacy directly or indirectly in order to ascertain the court’s 
attitude on the question and to determine whether cases have arisen 
in which relief was granted on some other ground. 

In Muetze v. Tuteur,” the court gave a remedy of damages on the 
grounds of libel in a case that was clearly an invasion of the right of 
privacy. The case involved a collection agency that sent notices to 
the debtor plaintiff threatening to publish his name in its book of bad 
risks if he did not pay up. The notices were sent in envelopes which 
had on them in large red letters “for collecting bad debts.’’ The court 
stated that it imputed to him a bad credit and that it implied that 
he was a cheat and a swindler. Therefore, if the defendant could have 
proved that the plaintiff was such a person, the plaintiff should not 
have been able to recover because of the defense of truth. But the 
trial court refused to hear evidence by the defendant relating to 
whether the plaintiff paid his other debts, a ruling which was affirmed 
by the Supreme Court. Brents v. Morgan,” a leading Kentucky case, 
also involved publicity of bad debts, but in it the court specifi- 
cally recognized the right of privacy. We must consider the fact that 
the Wisconsin case was decided in 1890, the year that Brandeis and 
Warren expounded the doctrine,” while the Kentucky case was de- 

* Barber v. Time, Inc., 348 Mo. 1207, 159 S.W.2d at 295. 

& By this decision it would seem that the court holds the upper hand in sueh 
litigation and would probably act as a check u — absurd 7 

% Smith v. Doss, 251 Ala. 250, - a 118, 120 (1948) 


‘7 Reed v. Real Detective Pub. , 63 Ariz. 294, 162 P.2d 133 (1945). Cf. 
Brents v. Morgan, supra note 56. 

68 Hinish v. Meier, 166 Ore. 482, 113 P.2d 438 (1941). 

69 Patton v. Jacobs, 118 Ind. App. 358, 78 N.E.2d 789 (1948). 

79 Johnson v. Seripy s Pub. Co., 18 Ohio Ops. 372, 32 Ohio L.Abs. 423 (1940). 

177 Wis. 236, 46.N.W. 123 (1 890). 

7 221 Ky. 765, 299 S.W. 967 (1927). 
7 Brandeis and Warren, The Right to Privacy, 4 Harv. L. Rev. 193 (1890). 
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cided in 1927. The court gave relief on libel although it had to stretch 
the concept by practically ruling out truth as a defense and by imput- 
ing a defamatory meaning to a statement. Yet the case fell clearly 
into the category of right of privacy.” 

In another early Wisconsin case™ the court considers the doctrine 
carefully. Here the plaintiff was an artist who contracted to paint 
the portrait of the defendant’s deceased wife. The defendant gave 
the artist two pictures by which he was to make his painting. The 
artist made one and sold it to the defendant. Then, without authority, 
he painted another and delivered it to the defendant. The defendant 
accepted it but did not pay for it. The high court affirmed the lower 
court’s dismissal on the grounds that the artist breached the trust and 
could get no property right in the painting. The court discussed at 
length the new, at that time,” right of privacy. They quote from the 
famous New York case’’ denying the right, yet they also quote at 
length from the leading case recognizing the doctrine,”* and state it 
is, ‘a very able and exhaustive opinion.’’’”® The court says the case 
does not turn on privacy, but on contractual relations. Actually pri- 
vacy was not the focal point of the action.*® If the artist had sold the 
painting to someone else, and the defendant had brought action to 
prevent the sale or ask for damages, then privacy would have been 
the pivotal issue. But such was not the case. But the case is impor- 
tant because it illustrates that the Wisconsin court was well aware of 
the doctrine and its ramifications; and if it did not expressly sanction 
it, it not being the issue anyway, it gave it at least tacit approval. 
Justice Dodge, in his dissent, indicates that he realized this and is 
afraid of it by stating, “‘. . . the marked prominence given to quota- 
tion . . . [advocating the doctrine] may suggest approval of the views 





% The trial court judge used some interesting language when he charged the 
jury. He said: 
. .. but there is a possibility that he may transcend the legal limits in the 
use of means to induce the payment of a debt . . . if he should go up and post 
notices on the corners of the streets in the vicinity of the residence of. his 
debtor that he owed him a debt and didn’t pay it . . . he would transcend his 
legal right. . . . He would not have a right to print circulars and mail them 
to all the neighbors around, notifying them that this man was his debtor 
yr ga not pay. The law would not recognize a right to do such a thing 
as that. 
The Judevine case, infra page 519 involves just such a situation as is mentioned 
here, but the court would grant no relief. 
% Klug v. Sheriffs, 129 Wis. 468, 109 N.W. 656 (1906). 
% The Pavesich case, infra note 78, was decided in 1905. 
77 Roberson v. Rochester Folding Box Co., 171 N.Y. 538, 64 N.E. 442 (1902). 
78 Pavesich v. New England Life Insurance Co., 122 Ga. 190, 50 8.E. 68 (1905). 
7 Klug v. Sheriffs, 129 Wis. 468, 471, 109 N.W. 656, 657 (1906). 
8° What rights the artist may have had to the fruits of his artistic efforts 
within the doctrine were lost when he gave the portrait to the defendant since 
that was a waiver of the right on his part. 








ry 
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quoted as to existence of any legal right of privacy.’’*! He then states 
that the court did not approve it, nor would he concur if it had. 
Yet the implication in the decision remains. There is no clear-cut 
repudiation of the doctrine. 

In the famous Schultz case® the plaintiff was a witness in a case 
involving the defendant insurance company. The company hired a 
detective agency to “rough shadow’”’ the plaintiff for the alleged pur- 
pose of making him stay in town. The court says, ‘““Rough shadowing 
means that those engaged in so doing are not obliged to conceal the 
fact that the subject of surveillance is being shadowed or followed, but 
it is done so openly that the subject or the general public or both may 
know of it.’’** The detectives followed him closely and made it appear 
to the public that he was a criminal or a suspicious person. In the 
brief for the plaintiff the right of privacy is mentioned, but the court 
does not base its decision upon that ground. Instead the court seems 
to justify its holding for the plaintiff on the grounds of libel, stating: 

It must be conceded that to publicly proclaim one suspect, to 
publicly charge that he deserves watching and that he is being 
followed and watched, does subject him to public disrepute, ridi- 
cule, and contempt. If so, the acts here complained of are the 
analogue of libel except the writing, printing, and passing around. 

But these elements are supplied by the public, notorious, and 

continued character of surveillance.* 

So the court holds that what the detectives did was a tortious act, 
and it appears that they believe the act was libel. One text authority® 
places the case with those involving the right of privacy. One major 
difference between libel and right of privacy is that truth is a defense 
in the former® but not the latter. Therefore, if the court bases its de- 
cision upon libel, one should be able to assume that truth would be a 
defense. Admittedly, Schultz had a bad reputation already, having 
been convicted of larceny, and having been known to be a heavy 
drinker; so if the shadowing held him up to disrepute, his character, 
to those who knew him, substantiated it. Therefore, truth would be 
no defense if we accept the court’s analogy of the case as a kind of 
picture, and that picture standing in lieu of publication, since the 
“picture’”’ was a true one. Again, a case can be made out using libel 
if we use the concept liberally, but the real legal right invaded is that 


of privacy. 





81 Klug v. Sheriffs, 129 Wis. 468, 476, 109 N.W. 656, 659 (1906). 

82 Schultz v. Frankfort M. and A. and P. G. Ins. Co., 151 Wis. 537, 1389 N.W 
386 (1913). 

83 Jd. at 540, 139 N.W. at 388. 

* Td. at 545, 1389 N.W. at 390. 

8 ProssER, HANDBOOK OF THE Law or Torts 1055 (1941). 


% Td. at 853. 
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The Judevine case*’ is the most important case in Wisconsin on the 
right of privacy. The facts of the case are relatively simple; they in- 
volved debt collecting as in Muetze v. Tuteur.** The defendant sent out 
handbills announcing that the plaintiff’s account of $4.32 was for sale 
to the highest bidder. Among other grounds, including several stat- 
utes, plaintiff sought to get relief on the right of privacy. In very plain 
language the court denied such a right exists in Wisconsin.*® They 
discuss the history of the doctrine, cite the leading cases, then state: 


We are of opinion, especially in view of the fact that truth is 
held no defense to the action where it has been recognized. . . , 
that if a right of action for violation of the right of privacy by 
such acts as are here involved is to be created, it is more fitting 
that it be created by the legislature by declaring unlawful such 
acts as it deems an unwarranted infringement of that right.* 


Another method the plaintiff attempted to use in order to make the 
defendant liable involved two statutes. He quoted Sections 340.45 
and 343.681.% The former is not a basis for liability because, “. . . 
reference to the statute discloses that the injury covered is to ‘the 
person, property, business, profession, calling or trade.’ ’’*? They 
say that injury to reputation does not come under the statute. The 
court goes on to say, “Injury to credit would be if it were in connec- 





87 Judevine v. Benzies-Montanye Fuel and Warehouse Co., 222 Wis. 512, 269 
N.W. 295 (1936). 

88 Supra p. 516. 

8 The decision was followed in State ex rel. Distenfeld v. Neelen, 255 Wis. 
214, 38 N.W.2d 703 (1949). The case held that a witness who had testified in a 
John Doe hearing on the promise of secrecy had no right of action for invasion 
of the right of privacy against parties pa in a liquor license hearing 
before the common council of a city, evidence taken in the John Doe hearing. 

% Judevine v. Benzies-Montanye Fuel and Warehouse Co., 222 Wis. 512, 
527, 269 N.W. 295, 302 (1936). 

* Wis. Start. § 340.45 (1935): 

Any person who shall, either verbally or by any written or printed com- 
munication, maliciously threaten to accuse another of any crime or offense, 
or to do any injury to the person, property, business, profession, calling or 
trade, or the profits and income of any business, profession, calling or trade 
of another, with intent thereby to extort money or any pecuniary advantage 
whatever, or with intent to compel the person so threatened to do any 
act against his will or omit to do any lawful act, shall be punished by im- 
prisonment in the state prison not more than two years nor less than one 
year or by fine not exceeding five hundred dollars nor less than one hundred 
dollars. Wis. Strat. § 343.681 (1935): 

Any two or more persons who shall combine, associate, agree, mutually 
undertake or concert together for the purpose of wilfully or maliciously in- 
juring another in his reputation, trade, business or profession by any means 
whatever, or for the purpose of maliciously compelling another to do or 
perform any act against his will, or preventing or hindering another from 
doing or performing any lawful act shall be punished by imprisonment in 
Seenty jail not more than one year or by a fine not exceeding five hundred 

ollars. 

® Judevine v. Benzies-Montanye Fuel and Warehouse Co., 222 Wis. 512, 
523, 269 N.W. 295, 300 (1936). 
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tion with one’s business, but injury to the plaintiff’s business as a con- 
tractor or his trade as a carpenter is not alleged.’’* The implication 
is that if he did allege it, he might have recovered. 

With regard to the second statute cited, Section 345.681, the court 
states that a conspiracy is essential. The court then goes on to say 
that since it was not alleged, the act did not impose liability for a 
tort. In other words, if the plaintiff had alleged and proved a con- 
spiracy, which would not have been difficult to do,“ he could have 
recovered. Therefore, a technicality possibly denied plaintiff recovery. 

Thus Wisconsin recognizes no right of privacy at all, except in those 
few cases where the right can be disguised effectively as libel. 


IV. ConcLusion 


It is obvious that the text writers and courts that have faced the 
problem overwhelmingly have approved the right of privacy. The 
law, while relatively new, is beginning to be molded into a distinct 
shape that is as well-defined as tort law can be. No matter how ex- 
plicit a statute on the subject might be, there will always be those 
shady areas where the court will have to use interpretation. Using the 
device of public interest and public personages, the courts have 
given relief sparingly, thus eliminating many of the absurd cases 
that have arisen. There are rights that need protection, and we must 
trust the courts to use judgment and foresight in applying the doc- 
trine. 

If Wisconsin is to retain its tradition of progress in the field of law, 
it cannot allow its tort law to become static. In order to prevent tort 
law from being stagnant in a complex, changing society that is more 
and more impersonal, that often forgets the element of human emo- 
tion, feeling and dignity, the right of privacy is necessary. It is recom- 
mended that Wisconsin recognize the right of privacy. 


JusTIN SWEET 





%8 Judevine v. Benzies-Montanye Fuel and Warehouse Co., 222 Wis. 512, 523, 


269 N.W. at 300, 301. 
% Powers Service, a collection agency, undertook with the defendant to get 


the money from the plaintiff. 
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DEBT CANCELLATION AS TAXABLE INCOME 


The question whether taxable income arises from the reduction of 
a taxpayer’s debt continues to be a disputed issue between the Com- 
missioner of Internal Revenue and the taxpayer after over thirty 
years of congressional legislation and judicial interpretation on that 
issue. Congress has left many gaps as to what constitutes and does 
not constitute income, so that the courts have had to apply the un- 
certain test laid down in the Internal Revenue Code at Section 22(a) 
which defines “gross income”’ after enumerations as “income derived 
from any source whatever.” 

In their determination of taxable income, the courts have hesitat- 
ed to apply the code test to every balance sheet improvement where 
the assets were not increased by the transaction in question, but the 
indebtedness was decreased. It was necessary to consider the origin 
and nature of the debt, as well as the method of cancellation.? Each 
fact situation had to be carefully analyzed for motives in the cancel- 
lation, arm’s length or direct dealings, presence or absence of con- 
sideration, solvency or insolvency of the taxpayer,‘ and whether the 
transaction was completed.® If the debt arose in the purchase of prop- 
erty, and such property secured the debt, in the absence of other con- 
siderations, it was conceivable that the debt reduction or termina- 
tion constituted an adjustment of the purchase price of the proper- 
ty.* On the other hand, if the debt arose through the receipt of dol- 
lars, and in that year or some future year such debt, or portion of it, 
was forgiven, the taxpayer had income to the extent of such saving, 
because taken as an entire transaction, the taxpayer received more 
dollars than he paid back.’ 

The basic law applicable to this problem has evolved from the pat- 
tern of five Supreme Court decisions; namely, Bowers v. Kerbaugh- 
Empire Co.,8 Kirby Lumber Co. v. United States,* Helvering v. Amer- 
ican Dental Co.,!° and Commissioner v. Jacobson." Many situations 
involving debt cancellations did not quite fit into the narrow limits 

1See 49 Cox. L. Rev. 700 (1949); 3 Rutreers L. Rev. 283 (1948); 3 Miami 
L. Q. 460 (1949); 7 A.L.R.2d 872 (1949). 

2 Helvering v. American Dental Co., 318 U.S. 322 (1943); Helvering v. Amer- 
ican Chicle Co., 291 U.S. 426 (1934). 

’ Helvering v. American Dental Co., supra; Commissioner v. Jacobson, 336 
U.S. 28 (1948). 

‘ Astoria Marine Construction Co. v. Commissioner, 12 T. C. 798 (1949). 
5 Bowers v. Kerbaugh-Empire Co., 271 U.S. 170 (1926). 
® Hirsh v. Commissioner, 115 F.2d 656 (7th Cir. 1940). 

7 Kirby Lumber Co. v. United States, 284 U.S. 1 (1931). 

8 271 U.S. 170 (1926). 

® 284 U.S. 1 (1931). 


10 318 U.S. 322 (1943). 
1 336 U.S. 28 (1948). 
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of the decided Supreme Court cases. Besides, justice and logic re- 
quired the lower courts to carve out exceptions. But the Commis- 
sioner, under pressure to interpret the tax laws broadly for the pur- 
pose of raising all available revenue, is constantly sniping at the ex- 
ceptions in an attempt to limit the rule laid down in the “excepted” 
cases to precise fact situations, or to eliminate the exceptions entirely. 


The Supreme Court Considers the Problem 


The Supreme Court took up the problem of debt cancellation in 
Bowers v. Kerbaugh-Empire Co.’* The subject matter was a loan of 
about two million dollars by a German bank to the taxpayer which 
was invested and lost by the taxpayer’s subsidiary. In 1921, the tax- 
payer repaid the loan in devalued German marks at 1/7th the orig- 
inal value. Thus in the year of repayment, the taxpayer sustained a 
proportionate balance sheet improvement, but the court looked at the 
repayment as completing the transaction. Because the overall trans- 
action ended in a loss, although over a period of years, the court held 
such a debt reduction was not subject to the federal income tax. 

It was not until 1931 that the Supreme Court in a clear-cut fact 
situation carved out the rule that a reduction in debt is to be includ- 
ed in taxable income. The foundation case is Kirby Lumber Co. »v. 
United States.* The petitioner, a solvent corporation, had issued 
bonds totaling $12,126,800 in 1923 at par. Later in the same year, 
it had repurchased them on the open market at less that the issu- 
ing price. The balance sheet reflected an improvement of $137,521.30 
as a result of these bond purchases, and this amount was added to the 
corporation’s taxable income by the Commissioner. The petitioner 
contended that the repurchase of the bonds at a price below par was 
not a receipt of dollars as to constitute taxable income; but the Su- 
preme Court held that the transactions released assets previously off- 
set by liabilities, and since there was a gain in net assets, there was 
taxable income. From an accounting standpoint, such a conclusion by 
the Supreme Court was inevitable. 

The principle of the Kirby case was further extended by the Helver- 
ing v. American Chicle Co.‘ decision of the Supreme Court to apply 
to a reduction of a debt which had not been incurred by the taxpay- 
er, but had been taken over by him in the acquisition of property 
from a third party. After thus assuming liability to pay the seller’s 
outstanding bonds," the petitioner had repurchased these bonds at a 

12 271 U.S. 170 (1926). 

13 284 U.S. 1 (1931). 


4 291 U.S. 426 (1934). 
16 See treatment of debt cancellation where liabilities are not assumed, infra, 
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discount, and the Commissioner treated such discount as taxable in- 
come. The petitioner argued that such debt cancellation was merely 
an adjustment of the purchase price of the property, but it must be 
noted that the petitioner was not dealing with the seller of the prop- 
erty in his purchase of the bonds. The Court sustained the Com- 
missioner in his tax assessment, pointing out that the assets of the 
Maine corporation were not ascertainable and in consequence the 
allocation of costs to the property for which the bonds were assumed 
would be a near impossibility. 


Cancellation As a Gift 


Since the Kirby and American Chicle decisions, the taxpayer who 
was faced with an income tax assessment on a debt cancellation at- 
tempted to fit such a transaction into the gift exemption provision of 
the Code, Section 22(b)(3), which exempts from tax “the value of 
the property acquired by gift.’’ The essential elements of a gift are an 
intention to give, a transfer of title or delivery, and an acceptance 
by the donee. The important question was, did the creditor intend to 
make a gift of all or a portion of the debt? 

Where a family relationship existed and a debt cancellation re- 
sulted, courts had little trouble in finding donative intent.’ The sit- 
uation in an arm’s length business transaction was a different matter. 
Although donative intent could still exist,!” the motive behind can- 
cellation may well be an attempt on the part of the creditor to get 
all he can from the debtor,'* to keep him in business and thus pre- 
serve some business interest,!® to receive money today in preference 
to some future due date,”° or perhaps in consideration of a new em- 
ployment or business agreement.”! If a business purpose existed, don- 
ative intent was absent, and the forgiveness was taxable under the 
Kirby decision. 

‘The United States Supreme Court in its decision in Helvering v. 
American Dental Co.” introduced a new concept of donative intent 
as a prerequisite for a cancelled debt to come within the gift provi- 





16 Percy B. Eckhart, Executor v. Commissioner, 33 B.T.A. 426 (1935) held 
that forgiveness of a debt was a gift in contemplation of death; J. B. Ogle, P-H 
1937 B.T.A. Mem. Dec. 935, 287 (1937) held that notes due by son and cancelled 
by widow were taxable as a transfer under the gift statute. é 

17 Kellogg v. Commissioner, 2 T.C. 1126 (1943); George Hall Corporation v. 
Commissioner 2 T.C. 146 (1943). Voluntary and gratuitous relinquishment by 
creditor is a gift and not taxable income. 

18 Commissioner v. Jacobson, 336 U.S. 28 (1948), 

19 Dallas Transfer & Terminal Warehouse v. Commissioner, 70 F.2d 95 (5th 
Cir. 1934); Boos v. Reynolds, 84 F. Supp. 185 (D. Minn. 1949). 

20 Reliable Incubator and Brooder Co. v. Commissioner, 6 T.C. 919 (1946). 
21 Denny v. Commissioner, 33 B.T.A. 738 (1935). 
2 318 U.S. 322 (1943). 
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sions of the code. It also threw considerable doubt as to whether the 
Kirby decision was still the law of the land. The taxpayer, a sclvent 
corporation on the accrual basis, was indebted on some interest-bear- 
ing notes given for past due bills on merchandise and on back rent. 
Such items as interest and rent had previously been held taxable when 
forgiven because of the tax benefit received on the accrual basis. The 
evidence showed no donative intent on the part of the creditors, but 
the Supreme Court said: 
The fact that the motives leading to the cancellations were those 
of business or even selfish, if it be true, is not significant. The for- 
giveness was gratuitous, a release of something to the debtor for 
nothing, and sufficient to make the cancellation here gifts with- 
in the statute.” 


Although the taxpayer showed an increase in net assets by this de- 
crease in the debts to come within the Kirby rule, the court thought 
such debt cancellation more like a reduction of sale price, consider- 
ing the nature of the items involved, and the fact that negotiations 
took place between parties of long standing business relationship. 
These factors differentiated the Dental case from both the Kirby and 
the American Chicle Co. cases in the opinion of the court, but be- 
cause the test was difficult to apply without confusion, considerable 
litigation resulted with varying decisions.” 

To clarify this situation, the Supreme Court granted certiorari in 
the case of Commissioner v. Jacobson.» The petitioner, a natural 
solvent person, but in strained financial circumstances, had bought 
his own bonds at a discount. The petitioner argued that under the 
Dental decision, cancellations resulting from direct negotiations with 
creditors were exempt from tax as coming within the gift provision of 
the code. Since intent to make a gift was no longer required under the 
Dental decision, the commissioner could not levy a tax on the peti- 
tioner. However, Justice Burton, speaking for the majority of the Su- 
preme Court in a holding which supported the Commissioner, said: 


There is nothing in the evidence or findings to indicate that he 
(the bondholder) intended to transfer or did transfer something 
for nothing. . . .The situation in each transaction is a factual one. 
It turns upon whether the transaction is in fact a transfer of 





23 318 U.S. 322, 331. The case was decided under a Revenue Act containing 
Section 22(b)(3) which did not contain the subsequently added clause making a 
gift taxable “in case the gift . . . is of income from sy ™ 

* Bulkley Bldg. Co. v. Commissioner, P-H 1948 T.C. Mem. Dec. 944, 342 
(1944); yey a Grain Co. v. Commissioner, 146 F.2d 177 (7th Cir. 1944); 
Contra: Central Paper Co. Inc. v. Commissioner, 158 F.2d 131 (6th Cir. 1946); 
Securities Co. v. United States, 85 F. Supp. 532 (8.D.N.Y. 1948). 

% 336 U.S. 28 (1948). 
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something for the best price available or is a transfer or release 

of only a part of a claim for cash and of the balance “for noth- 

ing. 

Although the Jacobson decision appears in conflict with that of 
the Dental case as is evidenced by the minority view,?’ Justice Burton 
in the majority opinion carefully distinguishes the two cases on the 
basis of the nature of the debt and the type of business relationship, 
inferring that a landlord-tenant relationship is more conducive to a 
gratuitous debt cancellation than the dealings between debtor and 
bondholder. One can only conclude that the Dental decision is limit- 
ed to its own particular facts. The Court said in the Jacobson case, 
“The income tax is described in sweeping terms and should be broad- 
ly construed in accordance with an obvious purpose to tax income 
comprehensively. The exceptions, on the other hand, are specifically 
stated and should be construed with restraint. . . .’’*® Thus by impli- 
cation, the court has catalogued the Denial rule as an exception to 
the general rule of taxing a debt cancellation which must be applied 
scrupulously. Where facts can be distinguished from the Dental case 
facts, and the debtor wishes to bring a debt cancellation within the 
gift exemption provision to avoid taxation, the burden is on him 
to show that the motive of the creditor at the time of the cancellation 
was to make a gift.”® 

Consideration 


The rules of law as set out in the foregoing Supreme Court cases 
have been applied by the courts, sometimes strictly, sometimes with 
an original interpretation. Since the gift provision was the only im- 
portant exemption to taxable income provided by the Code for the 
average taxpayer, it was pleaded hopefully and indiscriminately; 
but where the courts found any consideration, a gift was precluded. 

_In Reliable Incubator and Brooder Co. v. Commissioner,* the consid- 
eration was the payment of $600 today on a debt which was not due 
until later for a discharge of indebtedness of $1200. The $600 saved 
was taxable income. Cole v. Commissioner* highlighted the resigna- 
tion of the debtor as a director and his severance of all connections 





%6 336 U.S. 28, 50, 51 (1948). 

#7 Id. at 52. Justice Reed said, “We held in American Dental case in 1943 that 
the ‘receipt of financial advantage gratuitously’ was a gift under Int. Rev. Code 
§ 22. Congress has made no change in the law since t time, nor has it been 
requested to do so.” 

28 Td. at 49. 

Sd =) Box Co. v. Commissioner, 182 F.2d 844 (2nd Cir. 1950); Smythe 
Building Co. v. Commissioner, 12 T.C. 520 (1949). ; shears 
*° 6 T.C. 919 (1946). 

31 42 B.T.A. 1110 (1940). 
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with the corporation as sufficient consideration to classify a debt for- 
giveness owed to the corporation as taxable income. Such a business 
purpose could not qualify under the gift exemption provision.” 

The discharge of a debt upon the performance of personal services 
was consideration as illustrated in Denny v. Commissioner.* A motion 
picture actor received a loan from his employer which was cancelled 
when he exercised an option for the extension of his employment con- 
tract. The court said it was not income until the debt was cancelled, 
and then it was taxable, because the debtor received financial benefit. 
The exercise of the option was sufficient consideration, and the can- 
celled debt was in the nature of additional compensation for services. 
In Nichols v. Commissioner,* the discharge of a partner’s note was 
considered taxable income, the court holding that it was increased 
compensation and an apportionment of a partnership share of profits. 


A shareholder’s debt forgiven by a corporation has been considered 
as a taxable dividend and not as income arising from the debt can- 
cellation. This is illustrated in Miller v. Commissioner® where the 
court found a taxable dividend arising when a corporation forgave 
a debt due its president. The directors had passed a resolution that 
the debt was uncollectible and cancelled it, although the debtor was 
solvent.*® 

But in the cancellation of indebtedness by a stockholder to a cor- 
poration, the courts have conveniently overlooked the consideration 
that arises in the business benefits accruing to the stockholder, and 
in the leading case, Commissioner v. Auto Strop Safety Razor Co. Inc.,*" 
decided that such forgiveness without consideration was to be con- 
sidered a contribution to the capital structure. The court’s decision 
is understandable since the creditor was the sole stockholder of the 
corporation. In other cases** which were in accord the court over- 
looked the fact that such cancellation was not credited to the stock 
account of the donor, but the benefit would be shared by him only in 
the proportionate amount that his stock would bear to the total out- 
standing capital stock. It was emphasized, however, that the pur- 
pose for the forgiveness was to benefit the corporation. Where a mo- 





% Fitch v. Helvering, 70 F.2d 583 (8th Cir. 1934). 

33 33 B.T.A. 738 (1935); see U.S. Treas. Reg. 111, § 29.22(a)-13 (1943). 

4 42 B.T.A. 618 (1940). 

% 25 B.T.A. 418 (1932). 

% Accord, Estate of Gilmore v. Commissioner, 40 B.T.A. 945 (1939). 

37 74 F.2d 226 (2nd Cir. 1934). 

38 Carroll-McCreary Inc. v. Commissioner, 124 F.2d 303 (2nd Cir. 1941); 
Chenango Textile Corporation v. Commissioner, 148 F.2d 296 (2nd Cir. 1945); 
see also U.S. Treas. Reg. 111, § 29.22(a)-13 (1943). 
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tive other than a desire to improve the capital position was found, 
consideration existed and the forgiveness was taxable.*® 


Debt Cancelled by Operation of Law 


Where, however, the debt is barred by the Statute of Limitations, 
no consideration for the cancellation exists, but since it does not 
come within the gift provision of the Code for lack of intent to make 
a gift, the courts have uniformly held that it is taxable under the 
Kirby rule. In Securities Co. v. United States,*° the petitioner had re- 
lied on the Dental decision in an action concerning the taxability of 
promissory notes and accrued interest totaling $159,853.08 which had 
been taken off its books after the Statute of Limitations ran barring 
recovery by the creditor. The petitioner conceded that the debts be- 
came barred without donative intent on the creditor’s part, but ar- 
gued that such intent was not a requisite under the Denial decision. 
But the court pointed out that in the Dental case the creditor had 
acted affirmatively and held that the principal debt was taxable as 
income, and that in any year to the extent to which the petitioner 
had received tax benefit from the interest deducted on the accrual 
basis, to that extent it had taxable income in the year of cancella- 
tion.” 

The court applied the same principle in 1180 E. 63rd St. Bldg. Corp. 
v. Commissioner.*? The debtor owed property taxes exceeding $55,000. 
By an agreement with the state’s attorney, he arranged that a friend 
buy the property at a tax foreclosure sale for $24,000 to be turned 
over to him after the sale. The Commissioner increased the debtor’s 
gross income by $6,340.42, which was the amount of tax benefits he 
had derived on previous income tax returns in reporting his expenses 
on the accrual basis. The petitioner pleaded that the facts of his case 
came within the purview of the Dental case; namely that the debt 
concerned unpaid taxes and not exchangeable property, and that he 
had engaged in direct negotiations with the creditor. The court held 
for the Commissioner because ultimate cancellation resulted not alone 
from face to face negotiations, but also from court proceedings.“ 





* Helvering v. Jane Holding Corp., 109 F.2d 933 (8th Cir. 1940); Pacific 
Magnesium Inc. v. Westover, 86 F. Supp. 644 (S.D. Cal. 1949). 

40 85 F. Supp. 532 (S.D.N.Y. 1948). 

“t Accord, Schweppe v. Commissioner, 168 F.2d 284 (9th Cir. 1948); Great 
Northern Ry. v. Lynch, 292 Fed. 903 (D. Minn. 1921); North American Coal 
Corp. v. Commissioner, 97 F.2d 325 (6th Cir. 1938). 
® 12 T.C. 437 (1949). 

“8 Accord, Hurd Millwork Corp. v. Commissioner, 44 B.T.A. 786 (1941). 
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The Insolvent Taxpayer 


An important exception to taxing every discharge of indebtedness 
was early applied by the courts to cases of insolvent taxpayers. An 
insolvent for this purpose means an insolvent in the bankruptcy sense, 
namely one whose liabilities exceed his assets. The courts hesitated 
to tax the debtor who was unable to pay his obligations, and it was 
logical not to impose a burden which the debtor could not meet if he 
continued to be insolvent after the debt was discharged.“ The prob- 
lem arises, however, as to its taxability, if the cancellation makes 
the taxpayer solvent. Often, creditors will arrange a composition for 
a settlement of a taxpayer’s debts with the intention of putting the 
debtor back on his feet on an operating basis. Forcing such a debtor 
to pay a tax on the assets freed from liabilities, which is the rule of 
the Kirby Lumber Co. and American Chicle Co. cases, may put him 
out of business again, since his liquid assets would have to pay the tax. 
The Tax Court in Lakeland Grocery Co. v. Commissioner,® a case of 
first impression, set the pattern for later cases, holding that a debt 
reduction which put an insolvent debtor in a position where its as- 
sets exceeded its liabilities, sustained taxable income to the extent 
of the assets freed from the creditors’ claims.“ 

Congress has legislated in regard to insolvent and near insolvent 
taxpayers, providing for an exemption from income for debt adjust- 
ments arising out of the administration of the Bankruptcy and Re- 
organization statutes.‘7 The Treasury Department Regulations 111 
Section 29.22 (2)-13 defines the rights under the Bankruptcy Act 
that accrue to both the corporate and individual taxpayer. 


Purchase Money Obligation 


A sharp distinction can be drawn between a debt arising by the 
receipt of dollars and a debt arising out of the purchase of property. 
When a debt arising out of a loan is cancelled, the debtor has received 
a dollar benefit. The same is not true in the case of a debt cancella- 
tion of a purchase money obligation. The debtor still has the proper- 


“ Turney’s Estate v. Commissioner, 126 F.2d 712 (5th Cir. 1942); Astoria 
Marine Construction Co. v. Commissioner, 12 T.C. 798 (1949); Main Properties, 
Inc. v. Commissioner, 4 T.C. 364 (1944). 

36 B.T.A. 289 (1937). 

Accord, Haden Co. v. Commissioner, 118 F.2d 285 (5th Cir. 1941); Cole v. 
Commissioner, 42 B.T.A. 1110 (1940). 

‘7 Corporate Reorganization, 52 Srat. 904 (1938), 11 U.S.C. § 668 (1946), 
52 Srat. 904 (1938) as amended, 54 Srar. 709 (1940), 11 U.S.C. § 670 (1946); 
Arrangements, 52 Star. 915 (1938), 11 U.S.C. § 795 (1946), 52 Srar. 915 (1938) 
as amended, 54 Srar. 709 (1940), 11 U.S.C. § 796 (1946); Wage-Earners’ Plans, 
52 Srar. 938 (1938), 11 U.S.C. § 1079 (1946); Real Property Arrangements, 
52 Srar. 929 (1938), 11 U.S.C. § 920 (1946), 52 Srar. 929 (1938) as amended, 
54 Srar. 710 (1940), 11 U.S.C. § 922 (1946). 
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ty, and to him, such a debt reduction merely adjusts the basis of the 
property, but according to the Kirby rule, such an increase in net 
assets is income and taxable. In most cases of debt reduction cover- 
ing a purchase money obligation, the property securing the debt de- 
preciated in value, and there is logic in the argument that such re- 
duction is no more than an adjustment of the purchase price of 
the property. To say in such a situation that anything of value has 
passed to the taxpayer is contrary to fact. It generally is no more 
than a decrease of his capital loss. 

But the problem of considering such a reduction of debt as an ad- 
justment of the purchase price is complicated by several factors. 
Since the income tax is reportable on a yearly basis, and the depre- 
ciation of the property has been charged off on the basis of the original 
purchase price, it would require an adjustment of depreciation on all 
tax returns of previous years concerned with that property. Such an 
adjustment would put a substantial burden on the Internal Revenue 
Department. 

Another important distinction which must be recognized is the fact 
that the debt arose at the time of the purchase of the property. The 
debt was separate from the property, itself, and personal to the 
debtor. Had the property been bought for cash, or bought with bor- 
rowed money, it would be evident that the purchase was a finished 
transaction, and if the property later depreciated in value, the tax- 
payer could not adjust such purchase price by taking a loss on his in- 
come tax return, since the Internal Revenue Department recognizes 
loss only on a completed transaction; namely, through the sale or dis- 
position of such property.‘* Thus when the property secures the debt, 
there is logic in the Commissioner’s contention that income results 
from a debt cancellation since the transaction is still incomplete— 
the property has not been sold or disposed of. 

‘In the light of the need to give relief to the financially pressed 
debtor, Congress modified the harshness of the Kirby Lumber Co. de- 
cision in an amendment to the Internal Revenue Code by Section 
22 (b) (9) allowing a near insolvent as well as a Solvent corporation 
which fulfills the requirements of Regulations 111, section 29.113 (b) 
(3) to reduce the basis of property evidenced by a security in the al- 
ternative to declaring such cancellation as a taxable gain. This pro- 
vision, originally part of the Revenue Act of 1939 and applying to 
any discharge occurring after December 31, 1938, but before Decem- 
ber 31, 1942, has been extended from year to year, until at the pres- 
ent writing, the provision has been made a permanent part of the 








8 Int. Rev. Cope § 111. 
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Code in a 1951 amendment. This provision has aided healthy corpora- 
tions taxwise, and has given welcome relief to those in an unsound 
financial condition. The need to extend this relief to individual tax- 
payers—those in healthy as well as precarious financial situations— 
still exists. 

The courts, too, have seen the need for relief of the taxpayer who 
could seek no help from the Internal Revenue Code, and was faced 
with the Kirby net assets rule. In Hirsch v. Commissioner,*® the 
court had before it a taxpayer who had purchased real estate for 
$29,000, paid $10,000 cash and assumed a $19,000 mortgage. At the 
time of the adjustment of the debt, the unpaid balance amounted to 
$15,000, but the property had depreciated in value to $8,000. The 
debtor offered to convey the property for the mortgage, but the 
creditor refused, and instead, reduced the mortgage to the then prop- 
erty value of $8,000. The court found an intent on the part of the 
creditor to reduce the price of the property, and held the $7,000 as 
an adjustment of the property basis, and not as taxable income. The 
court said, ‘‘the petitioner received nothing of exchangeable value. 
. .. Credits upon cost of the investment do not become gain until we 
find that what is realized upon sale exceeds the total cost, after de- 
ducting such voluntary reductions.’’*° 

Although the Commissioner ‘‘nonacquiesced’’ in the Hirsch case, 
and again when the identical problem came up in other circuits, the 
doctrine has been widely followed." But taxable income was found 
where the property value exceeded the reduced indebtedness,” and in 
other cases where the intent was merely to reduce the debt and not 
the purchase price.* 

The debtor who loses his depreciated property in a foreclosure ac- 
tion need not be concerned about a tax assessment on that part of the 
debt forgiven by the creditor. The transaction upon the conveyance 
of the property is complete, and it will then be treated as a sale by the 
Internal Revenue Department, thus applying the principles of cap- 
ital gain or loss. In such a case a gain can only result if the deprecia- 
tion taken on previous income tax returns exceeds the debtor’s ac- 
tual outlay of cash. 

The principles applicable to the Hirsch case apply only to a pur- 

49 115 F.2d 656 (7th Cir. 1940). 

5° Td. at 658. 

5! Helvering v. A. L. Killian Co., 128 F.2d 433 (8th Cir. 1942); Allen v. Courts, 
127 F.2d 127 (5th Cir. 1942). 

52 Coddon & Bros. Inc. v. Commissioner, 37 B.T.A. 393 (1938). 

53 Commissioner v. Coastwise Transportation Corp., 71 F.2d 104 (1st Cir. 
1934); Fifth Avenue-14th Street Corp. v. Commissioner, 147 F.2d 453 (2nd Cir. 


1944); Montana, Wyoming & Southern R.R. v. Commissioner, 77 F.2d 1007 
(8rd Cir. 1935). 
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chase money mortgage. Whereas if money is borrowed on property se- 
curity, the general principles of debt cancellation are determinative if 
such debt is later reduced by the creditor. And if the mortgage is fore- 
closed on the property, or the property is relinquished to the creditor, 
the Internal Revenue Code section on capital gains and losses applies; 
namely, the basis for determining gain or loss will be the cash paid 
for the property adjusted by the tax benefits received on deprecia- 
tion. The difference between the adjusted basis and the net cash re- 
ceived on the loan is the net capital gain or loss.™ 


When a Property Purchaser Takes Subject to the Debt 


The courts have pointed out that a debt is personal to the debtor, 
and taxable income can only arise from a debt that is cancelled and 
thus result in a gain in net assets according to the Kirby and American 
Chicle decisions. Such a gain in net assets can result only if the actual 
liability to pay existed at the time that the debt was forgiven. Where 
a taxpayer buys mortgaged property without assuming the mortgage 
himself, and then pays off such mortgage for less than its face value, 
he sustains no income by applying the Kirby rule, but is allowed to 
adjust the basis of the property to the amount of money actually 
paid. This was the holding of the Tax Court in the American Seating 
Co. v. Commissioner® and succeeding cases concerned with the same 
problem.®*’ 

But in a recent decision of the Court of Appeals of the Second Cir- 
cuit, this principle was modified. The petitioner in Commissioner v. 
Stanley Company of America®* had arranged with the bondholders 
of its subsidiary in anticipation of a merger to exchange such bonds 
for its own lower par value bonds. When the merger occurred, it had 
a contract with the bondholders for such exchange, but it did not be- 
come liable for the subsidiary bonds when it took over its property, 
and therefore it did not show a balance sheet increase in its net as- 
sets when the bond exchange took place. The court held, however, 
that the reduction in the amount of the debt was taxable income be- 
cause the merger and the bond exchange were all part of one trans- 
action. Although the court cited the Tax Court cases, beginning 
with the American Seating Co., it decided only the case before it, and 
did not approve the lower court’s decisions. Whether it would up- 





4 Int. Rev. Cope § 113(b)(1)(B). 

% Int. Rev. Cope § 111(a). 

% 14 B.T.A. 328 (1928). 

* Fulton Gold Corp. v. Commissioner, 31 B.T.A. 519 (1934); Hiatt v. Com- 
missioner, 35 B.T.A. 292 (1937); Hotel Astoria Inc. v. Commissioner, 42 B.T.A. 
759 (1940). 

58 185 F.2d 979 (2nd Cir. 1951). 
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hold the Tax Court in refusing to tax a cancelled debt not assumed 
by a property owner but settled in a transaction separate and dis- 
tinct from the property purchase is problematical. But if the Kirby 
rule is to be followed to its logical conclusion, the Tax Court’s de- 
cisions would stand. 


Where No Benefits Were Received from the Debt 


The courts have hesitated to extend the Kirby rule to debts from 
which the taxpayer has received no benefits. This situation arose in 
Ruben v. Commissioner.*® A court decree had determined the tax- 
payer’s liability on a judgment for breach of a fiduciary duty in the 
amount of $351,542.81 which was promptly settled for $251,000 in 
cash. Since there had been no benefit to the taxpayer at the origin of 
the liability, there was no taxable income. 

The same result occurred in Commissioner v. Rail Joint Co.*° which 
considered the petitioner’s purchase at less than par value of its un- 
matured bonds. The corporation had previously distributed the bonds 
as dividends. It had never received any increment to its assets, 
either at the time the bonds were issued or at the time they were re- 
tired. Therefore the court would not impose a tax on a book trans- 
action. 


Conclusion 


As already pointed out, since the income tax law is to be con- 
strued broadly so as to include all possible income within its scope, 
the first inquiry of a court faced with debt cancellation is whether 
the Kirby Lumber Co. or the American Chicle decisions are applicable. 
Then it is up to the debtor to show additional facts to justify the 
court to exempt the transaction from taxable income, either on the 
basis of a statutory provision, or to bring the facts within the narrow 
confines of the Bowers v. Kerbaugh-Empire Co., Helvering v. American 
Dental Co., or Hirsch v. Commissioner decisions, all land mark cases, 
or within the concept of the doctrines developed by the lower courts 
applicable to the varied situations. 

Paut B. Beam 





5° 97 F.2d 926 (8th Cir. 1938). 
60 61 F.2d 751 (2nd Cir. 1932). 

















Notes 


RIGHT TO CONTEST THE CONSTITUTIONALITY OF AN 
ORDINANCE WHILE ACTING UNDER THE ORDINANCE. 
The law in Wisconsin is that one may not assert a right under a stat- 
ute and at the same time assail the statute, in its entirety, as uncon- 
stitutional,! nor may one voluntarily proceed under a statute and after 
accepting the benefits thereof assail the statute as unconstitutional.” 

This rule has been extended by the recent case of Schutt v. Kenosha* 
to include a prohibition against attacking any particular of the stat- 
ute. The court held, with three dissents, that a party may not apply 
for a license and by language in the application reserve the right to 
contest the constitutionality of a particular section of the licensing 
ordinance. 

The plaintiff in the above case had filed an application to renew 
his milk dealer’s license in the city of Kenosha. The licensing ordi- 
nance had been amended to include an inspection fee, with which the 
plaintiff, in his application, conditionally agreed to comply. He had 
inserted in his application with respect to this provision: “‘. . . if valid, 
but reserved right to contest it.’’* Plaintiff was issued a license upon 
this application. Within a month after the issuance of the license, the 
Kenosha Health Department found that milk received at the plain- 
tiff’s plant had not been inspected and started proceedings to revoke 
plaintiff’s license. Plaintiff instituted an action against the city to en- 





1 Moratto v. x. r, 237 Wis. 295, 296 N.W. 902 (1941); Thomson v. PSC, 
236 Wis. 157, 294 N.W. 517 (1940); Gagnon v. Poti of Agric. and Mkts., 232 
Wis. 259, 286 N.W. 549 (1939); Golden Harvest Co. v. Dept. of Agric 
and Mkts., 232 Wis. 240, 286 N.W. 865 (1939) ; osm v. Industrial 
209 Wis. 88, 244 N.W. 591 (1932); State ez rel. Kellogg v. Currens, 111 "Wis 
431, 87 N.W. 561 (1901); Lewis v. ” American Savings and Loan Ass’n, 98 Wis. 
203, 73 N.W. 793 (1898). 

Accord: Buck v. Kuykendall, 267 U.S. 307 (1925); Crittenden County v. 
McConnell, 237 Ky. 806, 36 S.W.2d 627 (1931); Cofman v. Ousterhous, 40 
N.D. 390, 168 N.W. 826 (1918). Contra: Doe v. Jones, 327 Yil. 387, 158 N.E. 
703 (1927) ; Matter of Gilchrist, 110 Misc. 362, 181 N.Y. Supp. 245 (Sup. Ct. 
1920) ; Hibbard v. State ez rel. Ward, 65 Ohio St. 574, 64 N.E. 109 (1901). 

? In re Liquidation of Anchor State Bank, 234 Wis. 261, 291 N.W. 329 (1940); 
State ex rel. C. Reiss Co. v. Zimmerman, 210 Wis. 599, 245 N.W. 687 (1932) ; 
Town of New Holstein v. Industrial Comm., 191 Wis. 93, 209 N.W. 695 (1926); 
Darge v. —- Iron Mfg. Co. 22 Wis. 398 (1868). 

Accord: American Bond and M. Co. v. United States, 52 F.2d 318 (7th Cir. 
1931); Gre; regory v. Hecke, 73 Cal. App. 268, 238 Pac. 787 (1925); Lueke v. Mes- 
call, 272 y. 770, 115 S.W.2d 358 (1938). Contra: Chicagoland Agencies v. 
Palmer, 364 Il. 13, 2 N.E.2d 910 (1936); Asplund v. Alarid, 29 N.M. 129, 219 
Pac. 786 (1923); Armour Vv. Richmond, 118 Va. 217, 87 S.E. 609 (1915). 

3258 Wis. 83, 44 N.W.2d 902 (1950), rehearing denied, February 6, 1951. 
a be — for Appellant, p. 18, Schutt v. Kenosha, 258 Wis. 83, 44 N.W.2d 902 

50). 
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join the revocation of his license. A stipulation resulted from an in- 
formal discussion at the hearing whereby the city waived any right to 
revoke the license for any prior violation of the ordinance, and the 
plaintiff agreed to pay into court any amount of the inspection fee 
due, to abide the final judgment of the court. This resulted from an 
agreement between the parties that the only real issue in the case 
was the inspection fee as applied to this plaintiff. Subsequently, the 
plaintiff raised the issue as to the reasonableness of the inspection 
fee. The city asked to be relieved of the stipulation on the grounds 
that the issue raised had not been contemplated at the time the stipu- 
lation was entered into by the parties. This relief was denied, but the 
city was allowed to amend its answer to plead that the plaintiff was 
estopped from litigating the constitutionality of the ordinance be- 
cause it had applied for and obtained a license under the ordinance. 
The defense was sustained and the plaintiff appealed. 

The Wisconsin Supreme Court affirmed on the grounds that no one 
but a party injured may question the constitutionality of a law and 
that “One is not injured while acting under and having the advantage 
of the terms of the ordinance.’’> This statement seems contrary to the 
facts. The inspection fee was placed on all the milk processed at the 
plaintiff’s plant, even though less than one percent of the milk was 
sold in the city of Kenosha. The plaintiff estimated that the inspec- 
tion fee would amount to more than $3000 annually.® 

The court may have meant that the plaintiff had waived his right 
to contest the validity of the ordinance and that any injury sustained 
was due to his own action. This theory is stated by Rottschaefer in 
his work on constitutional law: 


There are certain constitutional provisions that may be waived 
by the person for whose protection they were intended. A person 
who has waived his protection in a given instance may not 
thereafter raise the issue that his constitutional rights have been 
infringed in that instance, since whatever injury he may incur 
is due to his own act rather than to the enforcement of an un- 
constitutional measure against him.’ 


This view is consistent with the cases cited by the court. Thus, in 
Pera v. Village of Shorewood* the Wisconsin Supreme Court held that 





5 Schutt v. Kenosha, 258 Wis. 83, 86, 44 N.W.2d 902, 903 (1950). 
as a for Appellant, p. 31, Schutt v. Kenosha, 258 Wis. 83, 44 N.W.2d 902 

7 RoTTscHAEFER, CONSTITUTIONAL Law 28 (1939). 

8176 Wis. 261, 186 N.W. 623 (1922). Plaintiff had filed a claim for damages 
alleged to have been sustained because his property was put in a residential 
district, pursuant to a zoning ordinance. His claim was disallowed and on appeal 
he sought damages and also contended the statute was unconstitutional. 
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the plaintiff could not sue for damages pursuant to a statute and at 
the same time contend that the statute was void. The court also cited 
Booth Fisheries Co. v. Industrial Comm.* which held that where 
the plaintiff had voluntarily elected to come under the Workmen’s 
Compensation Act he had to accept the act in its entirety. 

In the Pera case the plaintiff had clearly taken an inconsistent 
position on the validity of the statute involved. If the statute had 
been void, the plaintiff could not have any right to damages there- 
under as he claimed. When he elected to assert his right under the 
statute, he waived the right to attack the constitutionality of the 
very basis of his claim. 

However, the Schutt case can be distinguished from the Pera case. 
There was no assertion by Schutt, the plaintiff, that the licensing 
ordinance as a whole was unconstitutional. He conceded the right of 
the city to pass a licensing ordinance. His only complaint was that a 
particular provision was unconstitutional and that the provision was 
not such an integral part of the ordinance so as to defeat the purpose 
of the ordinance if held to be unconstitutional. 

The Booth Fisheries Co. case can also be distinguished from the 
Schutt case. In the Schutt case the plaintiff had no true election. If he 
wished to continue doing business in the city of Kenosha he had to ob- 
tain a license. This was not true in the Booth case. In the latter case, 
whether or not the company elected to come under the Workmen’s 
Compensation Act in no way affected its right to do business. 

Similarly, in Brenner v. Heruben,* the plaintiff was allowed to assail 
the constitutionality of a provision of the Workmen’s Compensation 
Act. Although he had voluntarily elected to come under the Act, the 
provision he was attacking had been passed subsequent to his elec- 
tion and he had no choice as to this provision because of a provision 
which prohibited withdrawal for a period of one year. 

The above distinctions are strongly supported by the case of 
Wendlandt v. Industrial Comm.,™" decided by the Wisconsin Supreme 
Court in 1949. In that case the plaintiff was the owner and operator 
of a golf course. He did not regularly employ caddies, although he did 
know that they were on the course and sought employment from the 
players. One of the caddies was injured and obtained an award under 
the Workmen’s Compensation Act. The owner was allowed to con- 





* 185 Wis. 127, 200 N.W. 775 (1924). 
10170 Wis. 565, 176 N.W. 228 (1920). 
11 256 Wis. 62, 39 N.W.2d 854 (1949). 
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test the constitutionality of that section of the Act which defined the 

caddies as employees. The Supreme Court affirmed, saying: 
There is no doubt that, as a general principle, one may not enjoy 
the benefits and privileges of a statute and, after so doing, escape 
its burdens by attacking its validity. . .. But the doctrine is not 
extended to all the details of the law under which benefits have 
been t. .... Therefore, while one engaged in a “regulated”’ 
business“must comply with certain requirements inorder to 
accept its benefits, this does not mean he is bound by'statutory 
provisions fixing on him burdens which are far removed from 
the obligations growing out of his enterprise. Furthermore, the 
respondent does not seek to defeat the statute and at the same 
time retain an advantage by virtue of any of its provisions.” 


This reasoning is also applicable to the Schutt case. The plaintiff 
milk dealer was engaged in a “‘regulated’’ business. He was not at- 
tempting to defeat the statute and at the same time retain an ad- 
vantage from it. Quite to the contrary, he agreed, as did the plaintiff 
in the Wendlandt case, that the ordinance was valid with the ex- 
ception of one provision. This provision, he contended, put an un- 
reasonable burden on his right to do business in Kenosha. 

The court in the Wendlandi case also discussed the Booth Fisheries 
Co. case and distinguished it on the same grounds used above, 7. e., in 
the Booth Fisheries Co. case the party need not have submitted to 
the Act. This was not true at the time of the Wendlandt case: an em- 
ployer became subject to the Act automatically if he had so many 
employees. The court said: “‘. . . this case may be pointed out as mod- 
ifying the proposition of voluntary waiver.’’™ In the Schutt case too, 
the plaintiff automatically became subject to the ordinance regulat- 
ing his business in the city of Kenosha." 

The Wendlandt and Schult cases are irreconcilable. The Wend- 
landt case was not brought to the attention of the court in the Schutt 





12 256 Wis. 62, 65, 39 N.W.2d 854, 855. 

18 Td. at 66, 39 N.W.2d at 855. 

144 In two other Wisconsin cases the court indicated that there might be a dis- 
tinction drawn between attacking an entire statute as unconstitutional and at- 
tacking a particular provision of the statute. In Gagnon v. Dept. of Agric. and 
Mkts., 232 Wis. 259, 263, 286 N.W. 549, 551 (1939), the plaintiff had applied 
. for a license for a milk route. He also attacked the licensing statute as unconsti- 
tutional. The court said: ‘““A person applying for a license under a statute can- 
not attack the constitutionality of the statute as a whole in the proceeding wherein 
he is demanding a license.” And in Moratto v. Harper, 237 Wis. 295, 299, 296 
N.W. 902, 903 (1941), the court stated: “The question as to whether a minor 
severable clause of a statute may be challenged as unconstitutional in a proceed- 
ing where an applicant for a license concedes the constitutionality of the remain- 
ing portions of the act and accepts the benefit thereunder is not before us.” [Em- 
phasis supplied.] 
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case and this seems to be the only explanation for the conflict. 

In conclusion, the doctyine of the Schuit case imposes a very diffi- 
cult, if not impossible, decision on the individual engaged in a regu- 
lated business. The doctrine of the Wendlandt case is more equi- 
table and the one to be followed in future litigation. 


EvuGENE SAWALL 





CONSTITUTIONALITY OF COMPUTATION OF WISCONSIN’S 
ESTATE TAX. The application of the Wisconsin inheritance taxes 
to an estate consisting partly of out-of-state real property has been a 
source of much confusion and litigation. The recent decision in 
Estate of Miller‘ has not clarified this situation. Moreover, it is sub- 
mitted that the computation of the Wisconsin estate tax in the 
Miller case should have been held unconstitutional as taxing property 
outside the state. 


The case involved the application of Sections 72.50 and 72.74 of 
the Wisconsin Statutes (1951). Section 72.50, providing for the 
estate tax, states: 


In addition to the taxes imposed by sections 72.01 to 72.24, an 
estate tax is hereby imposed upon the transfer of all estates 
which are subject to an estate tax under the provisions of the 
United States revenue act of 1926, and amendments thereto, 
where the decedent at the time of his decease was a resident of 
this state. The amount of said estate tax shall be equal to the 
extent, if any, of the excess of the credit of not exceeding 80 per 
cent, allowable under said United States revenue act, over the 
aggregate amount of all estates, inheritance, transfer, legacy and 
succession taxes paid to any state or territory or the District of 
Columbia, in respect to any property in the estate of said de- 
cedent. Provided, that such estate tax hereby imposed shall in 
no case exceed the extent to which its payment will effect a sav- 
ing or diminution in the amount of the United States estate tax 
payable by or out of the estate of the decedent had sections 
72.50 to 72.61 not been enacted... . 


Section 72.74 (2), providing for the emergency tax, states: 


In addition to the taxes imposed by sections 72.01 to 72.24 and 
72.50 to 72.61, an emergency tax . . . is hereby imposed upon all 
transfers of property which are taxable under the provisions of 





44 A rehearing was denied on February 6, 1951. The Wendlandt case was not 
brought to the attention of the court. 


1257 Wis. 439, 43 N.W.2d 428 aff'd per curiam sub nom. Treichler v. Wis- 
consin 340 U.S. 868 (1950). 
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said sections which said tax shall be equal to 30 per cent of the 

tax imposed by said sections.” ’ 

The United States revenue act of 1926 referred to in the Wis- 
consin estate tax statute quoted above is Section 813 (b) of the 
Internal Revenue Code. This section provides for a maximum credit 
of 80% on the Federal tax bill for all state inheritance taxes paid by 
the estate. Wisconsin takes more than full advantage of this 80% 
Federal credit by means of the normal inheritance, estate and emer- 
gency taxes. 


The Miller Case 


The facts of the Miller case were as follows: Miller, at his death, 
left a gross estate of $7,849,714, of which $6,869,788 was in Wisconsin, 
and the balance of $979,963 was real and tangible personal property 
located in Illinois and Florida. The inheritance taxes levied by each 
of the three states on the property therein were: Wisconsin, $220,682; 
Illinois, $35,616; and Florida, $21,709. Federal death tax imposed 
on the estate was $788,387.02. In addition to these inheritance taxes 
and the Wisconsin estate tax of $352,701, the state levied an emer- 
gency tax equal to 30% of these two taxes. When the tax in Miller’s 
estate first came before the Wisconsin court* the State computed the 
estate tax under Section 72.50 by taking 80% of the Federal estate 
tax ($630,709.62) and deducting therefrom the sum of the Wisconsin, 
Illinois, and Florida inheritance taxes ($278,007.83). The remainder 
($352,701.79) was deemed the Wisconsin estate tax. The State then 
levied the 30% emergency tax of Section 72.74(2) on the sum of the 
Wisconsin normal inheritance tax and the estate tax. On appeal the 
Supreme Court of the United States reversed, holding that the emer- 
gency tax, which was the only statute before the court, computed 
in this manner was measured in part by the property in Illinois and 
Florida. Thus, the computation was unconstitutional under the 
doctrine of Frick v. Pennsylvania,‘ and the case was remanded to the 
Wisconsin Supreme Court.® 

The table set forth below is the State’s method of computing the 
Wisconsin taxes on the remand and was affirmed by the Wisconsin 
Supreme Court and the United States Supreme Court.® 





2 Section 72.50 at present remains unchanged, and Section 72.74 has been 
made permanent. Wis. Laws 1949, c. 320. 

3 Estate of Miller, 254 Wis. 24, 35 N.W.2d 404 (1948). 

4268 U.S. 473 (1925). The Frick case stands for the doctrine that a state can- 
not tax the transfer of tangible property having its situs in another state. 

5 Treichler v. Wisconsin, 338 US. 251 (1949). Note, 1950 Wis. L. Rev. 379. 

6 Estate of Miller, 257 Wis. 439, 441, 43 N.W.2d 428, 429, aff’d per curiam 
sub nom. Treichler v. Wisconsin 340 U.S. 868 (1950). 
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TABLE I 
EsTaTE OF MILLER 
Computation of Wisconsin Inheritance Taxes by the 


State of Wisconsin 
(1) Wisconsin normal inheritance taxes’? ...............e00ceeeee: $220,682.12 
(2) Wisconsin estate tax: 
Sioa at US. otbate tak:...... ok cen b sc icsaseswcas $630,709.62 
Less: (a) Wis. normal taxes......... $220,682.12 
(b) Ill. inheritance taxes......... 35,616.26 
(c) Fla. inheritance taxes........ 21,709.45 
PE NOE MME 0 586006 SS eee 278,007.83 
Bas. 5 ish 0a5 Sacked Gaon) cat soe 352,701.79 
(3) Wisconsin emergency tax: 
(a) Wis. normal inheritance taxes............... 220,682.12 
Uy REINA CO CERIO asi noes oc eee Seticis ene enue 66,204.64 
(b) Wis. estate tax: 352,701.79 
80% of U.S. estate tax........... 630,709.62 
87144%—1atio of Wis. 
- property to total estate........... 551,870.92 


U.S. estate tax credit attributable 
to property outside Wis........... 78,838.70 


Ill. inheritance tax..... $35,616.26 
Fla. inheritance tax..... 21,709.45 


Out-of-state taxes deducted..... 57,325.71 
Wisconsin estate tax measured by property 


Ct, GE, TROIS 6.6.5.5. 00. 55 sco ee who ase ee 21,512.99 

Wisconsin estate tax attributable to 
bn ee 331,188.80 

30% additional tax thereon..............cccccccccccee 99,356.64 
Total Wis. inheritance taxes...........ccccsccccccees $738,945.19 


Referring to Table I, the Wisconsin estate tax, numbered (2), is 
computed by taking 80% of the total Federal estate taxes ($630,- 
709.62). This figure represents 80% of the Federal taxes on out-of- 
state as well as Wisconsin property. Next, the Wisconsin normal 
taxes and the Illinois and Florida taxes are totaled and deducted from 
the 80% credit® allowed the taxpayer on his federal tax bill for state 
taxes paid. The difference ($352,701.79) is the Wisconsin estate tax. 
Thus, by this method of computation, the Wisconsin estate tax will 
always bring the taxpayer’s total tax bill to the full 80% credit 
allowed by the Federal Government. 





7 The computation of the Wisconsin normal mpeneens taxes was not contested 
in the Miller case, and is not within the scope of this note. 


8 Int. Rev. Cope § 813 (b). 
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The Frick Doctrine 


The above method of computation is unconstitutional in light 
of the holding in Frick v. Pennsylvania® that a state cannot tax real 
property having a situs outside its borders. The State of Wisconsin 
is taxing real property outside of its borders in this case because: (1) 
the Federal estate tax is based on the total property of the taxpayer 
both in and outside of Wisconsin, and (2) the deductions for out-of- 
state taxes, which purport to deduct the value of the property 
located outside the state, have no necessary relation to the proportion 
of property outside Wisconsin.'’° Because of a variance in state tax 
rates the ratio of the actual taxes is not necessarily the same as the 
ratio of the property values. Thus, if another state did not take its 
proportionate share of the Federal credit (based on value of real 
property), Wisconsin would take up the difference by its method of 
computation. This is what occurred in the Miller case. 

The State contends that the taxpayer cannot raise the question 
of constitutionality as to the above method of computation of the 
estate tax because he is not hurt by an overpayment to the State of 
Wisconsin. This argument assumes that if the taxpayer did not pay 
the amount to Wisconsin (the difference between what other states 
were entitled to take as their share of the Federal credit and what 
they actually took), he would have to pay it to the Federal Govern- 
ment, thus causing him no saving. But such an assumption over- 
looks the existence of the Wisconsin emergency tax, which brings 
the taxpayer’s total State inheritance tax bill over the Federal credit 
which he is allowed. 


The Wisconsin Emergency Tax 


An explanation of the Wisconsin emergency tax is, therefore, 
pertinent. It was passed after the normal inheritance tax," and after 
the enactment of Section 72.50 setting up the estate tax,' and is an 
additional tax of 30% of the total of the estate and normal inheritance 
taxes."* The emergency tax is considered a state inheritance tax for 
the purpose of computing the 80% Federal credit. 

Table I, part (3), shows how the State applied the 30% emergency 
tax to the Miller estate. Under part (3) (a), 30% of the normal in- 
heritance tax was found to be $66,204.64. Under part (3) (b), rather 





* 268 U.S. 473 (1925). 
1° Treichler v. Wisconsin, 338 U.S. 251, 254 (1949). Note, 1950 Wis. L. Rev. 


79. 

1 Wis. Stat. §§ 72.01-72.24 (1951), enacted 1931. 
18 Wis. Stat. §§ 72.50-72.61 (1951), enacted 1935. 
18 Wis. Stat. § 72.74(2) (1951). 
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than employing the Wisconsin estate tax as computed in part (2) (7.e., 
$352,701.79), the estate tax is adjusted to avoid the constitutional 
problem presented by the Treichler case. The adjusted method is 
as follows: the estate tax is $352,701.79. From this base is sub- 
tracted the Wisconsin estate tax as measured by property outside 
Wisconsin. The latter figure is, in turn, derived by employing the fol- 
lowing steps: multiply the ratio of Wisconsin property to the total es- 
tate by 80% of the Federal estate tax (7.e., 8714% of $630,709.62 
which is $551,870.92), and subtract from 80% of the Federal estate tax. 
The difference ($78,838.70) is the Federal estate tax attributable to 
property outside Wisconsin. The actual out-of-state taxes ($57,325.71) 
were deducted in part (2) in the computation of the estate tax. There- 
fore, the difference ($21,512.99) is the Wisconsin estate tax as meas- 
ured by property outside Wisconsin. This must still be subtracted, 
however, from the ‘‘overall’’ Wisconsin estate tax in order to deter- 
mine the base upon which the 30% emergency tax was levied. The 
resultant base of $331,188.80 furnished a final emergency tax figure 
of $99,356.64. 

If this adjustment in the Wisconsin estate tax figure were not 
made before the imposition of the 30% emergency tax, the taxpayer 
would be paying a 30% tax on property which has a situs outside of 
Wisconsin. But the unadjusted estate tax ($352,701.79) is open to 
the same objection, i.e., that such a computation violates the Frick 
case doctrine.* The court did not allow the taxpayer to raise the 
issue at this point in the Miller case, but assumed the taxpayer was 
not hurt by paying an amount that he would otherwise have to pay 
to the Federal Government. 

However, the taxpayer successfully raised the constitutional issue 
(taxing property with a situs outside the state) in the computation 
of the emergency tax. The court followed the taxpayer’s argument 
that the estate tax as figured in Table I ($352,701.79) was unconsti- 
tutional, and must therefore be reduced before the 30% emergency 
tax could be levied thereon, because the emergency tax raises the 
total state tax bill well over the 80% credit allowed by the Federal 
Government. Therefore, if this amount (30% of $21,512.99, the 
amount of the estate tax measured by property outside the state) 
were not paid to the state, the taxpayer would not have to pay it to 
the Federal Government either. 

The inconsistency in the Miller case computation is that Wisconsin 
recognizes the estate tax and the normal tax as part of the total tax 





4 Treichler v. Wisconsin, 338 U.S. 251, 254 (1949). 
16 See note 4 supra. 
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bill when computing the emergency tax but ignores the presence of 
the emergency tax when computing the estate tax. The State must 
ignore the presence of the emergency tax when computing the estate 
tax because a literal reading of the estate tax statute would in every 
case render the emergency tax a nullity. The applicable part of the 
estate tax statute provides: “‘. . . such estate tax. . . shall in no case 
exceed the extent to which its payment will effect a saving or diminution 
in the amount of the United States estate tax payable. .. .””* [Em- 
phasis supplied.] Therefore, if the emergency tax is considered, the 
estate tax does exceed the extent to which it effects a saving—by the 
amount of the emergency tax, since the State estate tax takes full benefit 
of the 80% Federal credit. This reasoning (that the emergency tax 
must be ignored in computing the estate tax) was upheld by the 
Wisconsin Supreme Court, following the rule that a statute must be 
so construed as to give it meaning.” 


TABLE II 
EstTaTE OF MILLER 


Computation of State Inheritance Taxes Using 
Federal Credit as a Maximum 





I a ina hokisiens gE mie WTR 4 ethind oak eR Oe he Oe $630,709.62 
uct: 
IIE Do a). wig k's dade ace sede cdi $ 35,616.26 
| eee 21,709.45 
i tuk 6b. poi. 6-e nee woke RG EE 220,682.12 
Emergency tax on normal tax................ 66,204.64 
Emergency tax on estate tax................. 66,114.73* 
II god a Su Soa nada Vide Sow dbweteecd seems ques 410,327.20 
SN aio. sc argiatk SEUSS srdierd a one tlae PS ae pee ee 220,382.42 
I iiss id 6 slain wiks-4 dia mra eds emaiake naa eal 220,682.12 
I Sy iN dead vrais, 6:5 d56:me a W559 66 wdc Wii 4k wi meee 220,382.42 
Wis. emergency tax 
Emergency tax on normal tax................ 66,204.64 
Emergency tax on estate tax................. 66,114.73 
I FIR. oo ick se Sed da emticiaiicige outer 132,319.37 
EE IS 5. oi iS vole a ecm Site eekp eaces 573,383.91 
a sd vauivenliwacwaes 57,325.71 


Total diate tlsatitanes tates... o.oo cece wecscinn $630,709.62 


*This figure is obtained by this computation: the total of all state taxes 
other than the Wis. estate tax and the emergency tax thereon ($344,212.47) 
is subtracted from the 80% Federal credit ($630,709.62). The difference 
($286,497.15) is the amount left for the estate tax and emergency tax, and is 
divided by 130% (x + 30%x= $286,497.15) to obtain the Wisconsin estate 
tax of $220,382.42. The emergency tax on the estate tax is then 30% of this 
last figure, or $66,114.73. 


16 Wis. Start. § 72.50 (1951). 
17 50 Am. Jur., Statutes § 357 (1944). 
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Computation Using Federal Credit as Maximum 


An example of what would occur if effect were given to the above 
italicized language of the estate tax statute may clarify the situation. 
The amount of the 80% Federal credit becomes the maximum limit 
for the state inheritance taxes. Thus, the estate tax must be so deter- 
mined that the addition of the 30% emergency tax will bring the 
total state taxes up to the Federal credit. The figures in the Miller 
case are used so that a comparison may be made with the State’s 
method of computation. (See Table II on opposite page.) 

By using the method of computation in Table II, the emergency 
tax becomes a mere label for what was formerly part of the estate 
tax. That is, the total Wisconsin tax bill was equal to the Federal 
credit (less out-of-state taxes) before the enactment of the emergency 
tax. The method in Table II gives the same result. 


Conclusion 


It is an admitted fiction to say that the emergency tax does not 
exist when computing the estate tax. Yet, that is what the court 
must do in order to make the emergency tax effective. But does that 
give the court reason to carry this fiction farther and say it will 
ignore the effect of the emergency tax in raising the taxpayer’s bill 
over the Federal credit? The taxpayer is hurt by paying an uncon- 
stitutional amount in his estate tax. If he did not pay this amount 
to the state (in this case $21,512.99), he would not have to pay it to 
the Federal Government either, because the emergency tax brings 
his total tax over the 80% allowed by the Federal credit. 

Thus, although the Wisconsin Supreme Court used language to 
the effect that the emergency tax must be ignored in computing the 
estate tax the court must have meant this only to the extent that 
the emergency tax was not to be deducted from the estate tax (thus 
rendering the former a nullity). It is unlikely that the court meant 
that the emergency tax should be ignored in looking at the tax- 
payer’s total taxbill, for the questionable purpose of saying that he 
is not hurt by the overpayment. Of course, if the court uses the 
latter construction, the taxpayer is helpless. But other states are 
not helpless—-they have an opportunity to increase their rates to 
take full advantage of their share of the Federal credit.'* 

18 The following statutes take full advantage of the Federal credit and are thus 
similar to the Wisconsin estate tax statute: Fia. Stat. §§ 198.02-04 (1951); Inu. 
Rev. Stat. c. 120 §§ 375, 403a (1951); Micu. Comp. Laws § 205.202b. (1948); 
Minn. Stat. §§ 291.34-40 (Henderson 1949). 

In Estate of Miller, Florida took its share of the Federal credit since its rates 


are the same as the Federal rates. Illinois failed to take what its statutes call for, 
undoubtedly because it figured its share of the 80% Federal credit on a different 
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It should be pointed out that the above argument has not been 
presented to the Wisconsin Supreme Court. The argument of counsel 
for Miller’s estate took the following form: “‘The Wisconsin statute 
here involved, by its express terms and design, operates to trench 
on the taxing power of the Federal Government. . . . such acts on 
the part of the State are in contravention of the supremacy clause 
of the Federal Constitution . . . as that clause has been interpreted 
in M’Culloch v. Maryland. . . .’”* With this argument counsel at- 
tempted to convince the court that the entire estate tax statute was 
unconstitutional. If the argument were presented that only that part 
of the estate tax which is measured by property outside of Wisconsin 
was unconstitutional, the Court’s answer remains an open question. 
Should the Court find this portion of the estate tax as measured by 
property outside of Wisconsin unconstitutional, such a decision 
would establish a method of computation which would cure the 


existing problem. 
ALLAN W. SCHNEIDER 


Tosy E. Marcovicu 





NONSUPPORT LAWS IN WISCONSIN. This note is a survey and 
evaluation of the Wisconsin civil and criminal law in the field of 
desertion and nonsupport. Since the principal concern of the lawyer 


in this field is to devise some method of assuring that the husband 
will support his family, it is necessary to determine which method 
is most appropriate. This can best be done by first examining the 
substantive provisions and then analyzing their application in some 
typical situations. 


Civil and Criminal Remedies 
The Civil Remedy. In Wisconsin, a wife whose husband has failed 
to support her' has a good cause of action for separate maintenance.’ 


basis than that used by Wisconsin. As Table I demonstrates, Wisconsin computed 
its share by multiplying the Federal credit by the ratio of Wisconsin property to 


tal roperty. 
° Brie for Respondent, p. 23, Estate of Miller, 257 Wis. 439, 43 N.W.2d 428 
aff'd per curiam sub nom. Treichler v. Wisconsin (1950). 


? The common law provided for the support of the deserted wife by means of 
an agency implied in law. Eastland v. Burchell, 3 Q.B. 432 (1878); MappEn, 
Domestic Retations 190 (1931). “The basic idea of the common-law rule is 
that in the special instances where the wife is permitted to use the credit of her 
husband for her relief and support, she is his agent ex necessitate legis or ex neces- 
sitate rei, failure of duty on his port being the cause of the need.” Richardson v. 
Stuesser, 125 Wis. 66, 73, 103 N.W. 261, 264 (1905). The Wisconsin Court in 

n Garment Co. v. Schultz, 182 Wis. 506, 510, 196 N.W. 783, 784 (1924) 
ele that in order to establish his case, the merchant must show: 

(1) [T}hat the articles purchased were such as are suitable for the wife or 

member of the family in view of the family’s social position in the commu- 
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The deserted woman need only show that the defendant is her 


husband and that he has not supported her.* 

The husband will not be liable if he can show a legal excuse. As 
to what constitutes a legal excuse, the Wisconsin Supreme Court 
has held that the husband’s duty to support his wife ends when she 
no longer lives in the home reasonably chosen by him.‘ But if she 
leaves the home because of the husband’s fault, the duty continues.’ 
Since a wife who has been found to have committed adultery will not 
be granted alimony® in a divorce action, it is submitted that an 
adulterous wife would not be awarded separate maintenance for the 
same reasons.’ But less serious misconduct will not preclude her 
from support.* Although the husband may be relieved of his duty to 
support on the grounds of the wife’s misconduct, his duty to support 
the children of the union continues.* Contracts between the husband 
and wife which attempt to relieve the husband of his support duty 
have been declared void as against public policy.’° Nor should it be a 
good defense to this action that the wife has sufficient means of her 
own for her support." As to defenses in point of fact, the only credit- 
able one seems to be that the husband is unable to earn sufficient 
money for the family’s support.” 





nity in which they live and in view of the defendant’s financial ability to pay 
for them and (2) that the articles sold were reasonably needed by the wife 
or member of the family to whom they were sold at the time of the sale. 

This method of enforcing the support duty is, at present, of little practical 
importance because of the natural reluctance of businessmen to extend credit 
with such poor prospects of payment. For further discussion see, Brown, The 
Duty of the Husband to Support Wife, 18 Va. L. Rev. 823 (1932). 

2 Wis. Star. § 247.095 (1951). The early weight of authority held that a 
wife could not maintain a suit, in her own right, for support. 17 Am. Jur., Di- 
vorce and Separation § 514 (1938). Orders to make support payments were 
considered by the equity courts as only an incident to the divorce action and, 
therefore, could not be issued without a suit for divorce. The weight of authority 
has now shifted to permit such actions. 17 Am. Jur., Divorce and Separation 
hog (1938). The same result is produced in many states, including Wisconsin, 

y statute. 

* Some states require the wife to establish that she would be entitled to a 
divorce if she wanted one instead of just separate maintenance. Micu. Comp. 
Laws § 552.301 (1948). 

‘ Steffenson v. Steffenson, 259 Wis. 51, 47 N.W.2d 445 (1950); Gray v. Gray, 
232 Wis. 400, 287 N.W. 708 (1939). 

5 Mayhew v. Thayer, 8 Gray 172 (Mass. 1857). 

6 Wis. Stat. § 247.26 (1951). 

7 Accord, Pfingsten v. Pfingsten, 164 Wis. 308, 159 N.W. 921 (1916). 

8 Accord, Gray v. Gray, 232 Wis. 400, 287 N.W. 708 (1939). - 

® Maschauer v. Downs, 289 Fed. 540 (D.C. Cir. 1923); ¢f. McGoon v. Irvin, 
Pinney 526 (Wis. 1845). 

10 Ryan v. Dockery, 134 Wis. 431, 114 N.W. 820 (1908). 

11 Lyons v. Schanbacher, 316 IIl. 569, 147 N.E. 440.(1925). 

12 Inability to find work or being ay ge in a labor dispute might also be 
empemey defenses when the husband has no assets other than his ability to 
work, 
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The Criminal Remedy. The interest of the community in the preser- 
vation of the family group and the cost of supporting deserted 
families brought about the enactment of statutes making desertion 
and nonsupport a criminal offense."* 

In order to sustain a conviction the state must show that: (1) 
the accused deserted and neglected or refused to provide for his 
wife or children under eighteen years of age; (2) such conduct on 
his part was willful’* and without justification; (3) such wife or 
children were in ‘‘destitute or necessitous circumstances’’ at the time. 

As to what constitutes a valid defense, it has been held that the 
desertion of the husband by the wife is a good defense"® providing 
that such desertion was not caused by the husband’s misconduct.” 
On the other hand, a contract between the husband and wife which 
purports to release the husband from his duty to support his spouse 
is not a good defense.'* The husband is justified in refusing to support 
an adulterous wife, but the policy of the state is to require support 
when she commits non-adulterous breaches of the marital vows.'® 
However, as in the civil action, the wife’s misconduct cannot justify 
a husband’s refusal to support the children.*”° Note that while a 





18 Wisconsin has adopted the Uniform Desertion and Nonsupport Act, Wis. 
Stat. § 351.30 (1951). The Wisconsin statute differs from the Uniform Act in 
some respects, but those differences are not pertinent to this discussion. 10 
U.L.A. om. 1950). The Act has been adopted in 21 other states. 10 U.L.A. 
(Supp., 1950). 

4 As to what must be shown to establish wilfulness, the statute provides: 

... proof of the desertion of such wife, child or children in destitute or neces- 

sitous circumstances or of neglect or refusal to provide for the support and 

maintenance of such wife, child or children shall be prima facie evidence 

that such desertion, neglect or refusal is wilful. Wis. Stat. § 351.30(6) (1949). 

When the accused brings forth evidence in an attempt to show that his conduct 
was not wilful, the state must show that it was. The Wisconsin Supreme Court 
has defined the term as involving ‘either a design or intent on the part of the 

rson charged to evade the duties which the law casts upon him by reason of 

is marriage and parenthood, or a neglect based upon aversion or disinclination 
to work generally, or to work of a particular kind.” Zitlow v. State, 213 Wis. 
493, 498, 252 N.W. 358, 360 (1934). The case was discussed in 9 Wis. L. Rev. 
425 (1934). The test is intended to exclude a husband who is engaged in a bona 
fide labor dispute. 

48 In Wisconsin only slight proof is required of the state to show that the de- 
fendant deserted or refused to support his family without lawful excuse. Since 
such excuse is particularly within the knowledge of the defendant it is up to him 
to prove that he had an excuse. 3 Ops. Wis. Atr’y Gren. 193 (1914). 

16 Jenness v. State, 103 Wis. 553, 79 N.W. 759 (1899). 

17 Ops. Wis. Art’y Gen. 305 (6th Biennial Report, 1911). 

18 3 Ops. Wis. Atr’y Gen. 188 (1914). 

19 The question of whether the wife’s misconduct will justify the husband’s 
refusal to support her is always one for the jury. Hopkins v. State, 126 Wis. 104, 
105 N.W. 223 (1905). It is possible that conduct on the part of the wife of a less 
serious nature than adultery might convince the jury to acquit. 

20 Adams v. State, 164 Wis. 223, 159 N.W. 726 (1916); Beilfuss v. State, 142 
Wis. 665, 126 N.W. 33 (1910). 
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divorce alone is not a bar to the action, a divorce and payment of 
awarded alimony has been held to constitute a good defense.”* 


The Civil v. Criminal Remedy—Do They Differ? 


The civil and criminal remedies are quite similar as far as sub- 
stantive provisions are concerned. In each, the complainant must 
show that the husband failed to support his family and, subject to 
substantially the same defenses, an order to make support payments 
will be forthcoming. The ultimate deterrent, in both actions, is the 
threat of a prison sentence. However, in the criminal action, the 
state has the additional burden of affirmatively showing that the 
wife or children are in “destitute or necessitous circumstances.’ 
The financial situation of the family, in the civil action, is of no 
consequence other than being a factor which may enter into the 
determination of the amount to be awarded. 

What is the significance of the term “destitute or necessitous 
circumstances’’? Does it limit the application of the statute to cases 
of extreme need or is the criterion relative to the economic status of 
the husband to the extent that it makes the criminal and civil actions 
interchangeable in all nonsupport situations? 

Although a strict interpretation is usually used in criminal statutes, 
rather than construing “destitute or necessitous circumstances’’ 
to mean actual destitution to the point of starvation, the Wisconsin 
Supreme Court has adopted the “humane’’ interpretation of the 
term in Brandel v. State? The court held that since a woman is 
not bound to descend to the base of the social and economic ladder 
in order to be classed as in “‘destitute or necessitous circumstances,” 
she need not sell her ordinary effects and household furniture in 
order to obtain sufficient funds for her day-to-day living expenses. 
Further, it is no excuse to show that these necessities have been 
supplied by a relative or considerate friend, and least of all by public 
relief, as it is the purpose of this statute to relieve these people of 
this burden.” To state the proposition affirmatively, it means that 
the husband is obliged to furnish his family with such food, shelter, 





1 Watke v. oe 166 Wis. 41, 163 N.W. 258 (1917); 19 Ors. Wis. Arr’y 


Gen. 184 (1930 

2161 Wis. 532, 154 N.W. 997 (1915). For other cases following the same 
reasoning see: Donaghy v. State, 6 Boyce 467, 100 Atl. 696 (Del. 1917); State v. 
Waller, 90 Kan. 829, 136 Pac. 215 (1913); Baggett v. State, 54 Okla. Crim. 92, 
14 P.2d 952 (1932) ; 'State v. Bess, 44 Utah 39, 137 Pac. 829 (1913). For more 
strict interpretation see: State v. Moorman, 129 Miss. 864, 93 So. 368 (1922). 

* Brandel v. State, 161 Wis. 532, 154 N.W. 997 (1915); Donaghy v. State, 6 
Boyce 467, 100 Atl. 696 (Del. 1917); State v. Waller, 90 Kan. 829, 136 Pac. 215 
(1913); State v. Bess, 44 Utah 39, 137 Pac. 829 (1913). 
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clothing, medical care and education as he can reasonably afford.™ 
This broad interpretation, if carried to its logical limit, would en- 
compass all desertion and nonsupport situations in that a family, 
no matter how high its standard of living, could have that standard 
raised by the addition of funds contributed by the husband. But, 
if any deserted family may be classed as in ‘‘destitute or necessitous 
circumstances,’ the term is, in effect, completely read out of the 
statute. It is submitted that the term does have some substance in 
spite of the meaning which the courts have given it. 

Delaware, another state adhering to the “humane’’ construction, 
has held that a criminal conviction cannot be sustained if it appears 
that the wife or children have sufficient wealth, in their own right, 
to maintain a comfortable standard of living.* This result is well 
justified on policy grounds. It seems reasonable to require a wife 
with a sizeable income to use private means to pursue her husband 
in a civil court. Similarly, it seems unreasonable to use criminal 
machinery, at public expense, to compel a husband to maintain a 
wife at a higher standard of living although he may be able to do so. 
Whether the income comes from capital earnings or salary seems im- 
material.”* 

Interstate Desertion 


Reciprocal Enforcement—The Civil Remedy. The difficulties attendant 
to the interstate enforcement of the support duty®’ have prompted the 


* Brandel v. State, 161 Wis. 532, 154 N.W. 997 (1915). 

% In State v. Weldin, 8 W. W. Harr. 158, 189 Atl. 586 (Del. 1937), the court 
held a deserted wife, who had an unencumbered estate worth $23,000 and re- 
ceived $20 a week and a house to live in from her husband, not to be in “destitute 
or necessitous circumstances.”’ However, in Ulrich v. State, 5 Terry 400, 59 A.2d 
461 (Del. 1948), the complainant, who was recovering from a stay in a sanitorium 
and was not expected to be able to work, was held to be in “‘destitute or neces- 
sitous circumstances,” although she had $3,700 in cash and property. 

The Texas Court of Criminal Appeals has met this problem on many occasions 
and has shown a tendency to enforce a lower standard. In Davis v. State, 86 
Tex. Crim. App. 514, 218 8.W. 493 (1920), the court held a wife, who had $26 in 
the bank and $74 in cash, not to be in “destitute or necessitous circumstances.” 
A wife who owned property worth $3,000 and had the use of her husband’s credit 
held not to be in “destitute or necessitous circumstances” in Hood v. State, 87 
Tex. Crim. App. 222, 220 S.W. 550 (1920). Similarly, the Texas Court held not 
to be in “destitute or necessitous circumstances” a wife who was able to earn 
from $5 to $9 a day, Perry v. State, 87 Tex. Crim. App. 226, 220 S.W. 549 (1920); 
and a wife who was living with her brother and who owned $1,700 in property, 
Furlow v. State, 78 Tex. Crim. App. 544, 182 S.W. 308 (1916). 

From a reading of the Texas decisions, especially Perry v. State, it appears 
that the requirement may have been used as an expedient to release a husband, 
who the court thought, for other reasons, should not be convicted. 

% The Wisconsin Attorney General advised that a wife earning a fair salary 
and adequately supporting herself was not in ‘destitute or necessitous circum- 
stances,” Ops. Wis. Atr’y GEN. 268 (6th Biennial Report, 1911). But was this 
opinion impliedly struck down by the jater Brandel v. State in 1915? 

27 See note 41 infra. 
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enactment of the Uniform Reciprocal Enforcement of Support Act 
in Wisconsin.”* The act provides that a wife may bring a civil action 
for support in her home state which will be carried to completion in 
the state to which the husband has fled. The procedure is as follows: 
The deserted wife or the representative of the governmental unit 
furnishing her with support files a verified petition containing the 
name of the defendant, his address if known,”* and the facts showing 
that the wife is entitled to support from the defendant. If the judge, 
after examining the petition, believes a support duty exists, the 
petition is sent to the state to which the husband has fled. The 
court in this state takes the proper steps to obtain personal juris- 
diction over the defendant and sets a time and place for a hearing. 
At the hearing, the court decides whether a support duty in fact 
exists.*° If it does, a support order is entered. A copy of this order 
is then sent back to the original court. The amount awarded may now 
be collected by proceeding against the husband’s property; or, in 
the absence of any property, the husband may be required to make 
periodic payments under the threat of the contempt proceeding. 
Upon receipt of the payments from the husband, the court sends the 
money to the court in the wife’s state, which in turn disburses it to 
her. 

Extradition—The Criminal Remedy. Although family desertion was 
not a crime at common law,” statutes making it such have enabled 
the state to press for extradition when the deserter has left the 
state. 

Action by the County. If it is shown that the deserted family has or 
is likely to become a public charge, the agency dispensing the re- 
lief money may petition the court of any county where the husband 
has property for a warrant to seize the property. This property is 
then sold and the money applied to the support of the family. In 





28 Wis. Laws 1951, c. 23, codified as Wis. Star. § 49.135 (1951). This act 
was recommended by the National Conference of Commissioners on Uniform 
State Laws and has been adopted in 29 other states. The New York Joint Legis- 
lative Committee on Interstate Cooperation has drafted a similar act which, for 
the purposes of this note, is not materially different from the Uniform Reciprocal 
Enforcement of Support Act. It is called the Uniform Support of Dependents Act 
and has been enacted in 9 states. For a discussion of the two acts and how they dif- 
fer, see Brockelbank, The Problem of Family Support: A New Uniform Act Offers'a 
Solution, 37 A.B.A.J. 93 (1951). Besides these two acts, 3 states have adopted 
yr gg acts to accomplish the same purpose. For list of states, see chart page 554 
infra. 

2? For aid in locating the husband, contact: National Desertion Bureau, 105 
Nassau Street, New York 7, New York. 

*° The public prosecutor usually represents the wife in the state receiving the 
petition. 

531 State v. Manos, 204 N.C. 52, 167 S.E. 493 (1933). 
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case the husband returns and properly supports his family, the res- 
idue of the property is restored to him. 


Evaluation 


When a choice is presented, the question of which of the above 
methods is to be used involves more than merely deciding which one 
will produce the needed funds. The apportionment of the costs of 
the action, the availability of public relief to the family, as well as 
the over-all desirability of a criminal prosecution must be considered. 
With these considerations in mind, it may be helpful to examine 
some typical nonsupport situations. 

The husband of substantial means whether in or out of the state 
presents little difficulty. The civil suit should be sufficient to satisfy 
the needs of the family when the husband can be served within the 
state.* If the husband has gone to another jurisdiction, but has 
not yet acquired legal domicile, he may be served by publication and 
sued in the wife’s home court.™ In this situation there is an alter- 
native and simpler method. The reciprocal procedure provides the 
necessary means of pressing the wife’s claim. In her petition, she 
would have to allege facts necessary to support the separate main- 
tenance action, or if she is divorced, she need only allege the divorce 
and the alimony due. The court in the husband’s new state could 
then proceed to seize his property. The criminal remedy will not be 
as effective in this situation as the civil since the court would be 
unable to make any order directly attacking the husband’s property. 
Further, it might not be possible to show ‘‘destitute or necessitous 
circumstances.’’ The action by the county may be useful if it can 
be shown that the wife or children are likely to become a public 
charge. 

Extended discussion of family desertion in relation to people of 
adequate means is not of great practical importance because these 
people usually resolve their difficulties in the divorce courts, while 
desertion is on!y the ‘‘Poor Man’s Divorce.”’ 

The husband of the lower income group who remains in the state 
may also be successfully proceeded against in a suit for separate 





32 Wis. Start. § 49.13 (1951). This method of enforcement is of little practical 
value in that the modern deserter does not leave behind enough property to 
make the procedure worthwhile. 

33 Some difficulty may be encountered if the property is located outside the 
state. In such a situation the judgment could only be satisfied as to past accrued 
amounts not subject to suntilendion. Goopricu, Conruict or Laws 428 (3d ed. 
1949). However, if the husband remains in the state after the suit, he is still 
subject to the contempt proceeding. 

4 Wis. Strat. § 262.12(2) (1951). 
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maintenance. The wife need not show that she is in “destitute or 
necessitous circumstances,’’ as in the criminal prosecution. During 
the action the court, at its discretion, may award her support money 
pendent lite and later suit money.* Giving consideration to the cur- 
rent earnings of the husband the court will then order that periodic 
payments be made to the wife, with the contempt proceeding avail- 
able to ensure prompt payment. It should be noted that this method 
is infrequently used. The usual procedure is for one of the parties 
to obtain a divorce. The support needs are then considered in the 
alimony award which is enforced in the same way. 

The criminal sanction has some advantages as well as disadvan- 
tages when compared to the civil. When a deserted mother or step- 
mother is without adequate funds for immediate needs,* she may 
be forced to seek public relief in the form of aid to dependent children. 
The Wisconsin relief laws require that a warrant for the deserter’s 
arrest be issued before any payments can be made to the family.*” 
It should be noted that in some counties the issuance of this warrant 
has become a mere formality inasmuch as the warrant is usually 
filed away and no action taken against the husband. Nevertheless, 
in the case where aid to dependent children is needed, the criminal 
remedy is the only practical approach since the use of any other 
method of enforcement, including commencement of a civil action 
under Section 247.095, does not satisfy the statutory requirement.** 
In some instances, the prosecuting official or the court may be able 
to effect a reconciliation or at least exact a promise (that will be 
kept) to make support payments. If the criminal action is pressed 
to conviction, the defendant may be given a suspended sentence or 
placed on probation as an alternative to a prison sentence.*® When 
the probation device is used the probation officer, by working with 





% Wis. Stat. § 247.23 (1951). It is not to be overlooked that the money spent 
during the litigation means that much less for the support of the family. 

% In some instances there is really no rift between the husband and wife. The 
husband deserts in order to have his family supported by the county while he 
works and is able to save some money which might have gone for immediate 
needs. He may visit his family from time to time and return when he thinks that 
he and his family have played a sufficiently expensive joke on the taxpayers. 

37 Wis. Stat. § 49.19(4)(d) (1951). 

38 26 Ops. Wis. Art’y Grn. 490 (1937). 

* Until recently a husband placed on probation for nonsupport. was not placed 
under the supervision of the welfare department. 36 Ors. Wis. Arr’y GEN. 423 
(1947). It was thought that the only reason for probation was that the husband 
be required to make his regular payments and for that reason the re super- 
vision was unnecessary. The current theory is that the supervision of the proba- 
tion officer is needed—hence, the husband on probation subsequent to a non- 
support conviction as well as those on parole after serving a sentence, receive 
the same supervision and are subject to the same conditions as all other pro- 
bationers and parolees. Wis. Stat. § 57.04(1) (1951). 
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the husband as well as with the deserted wife and children, may be 
able to adjust their relations and thereby bring about a reconcilia- 
tion.*° 


The criminal action has the added advantage of relieving the 
husband of the costs of the litigation. However, the unpleasant 
stigma of an arrest and the subsequent public trial may make this 
action less desirable. Moreover, a prison sentence, involving harm- 
ful associations and undesirable after-effects, may have little long- 
term value. 

The husband in the low income group who has left the state raises a 
new set of problems. If personal jurisdiction over the absentee de- 
fendant can be obtained and an order entered, the court is power- 
less to enforce it until the husband returns to the jurisdiction. If 
the deserted wife takes her judgment to the husband’s new state, 
she will find it entitled to full faith and credit’ only for past accrued 
amounts not subject to modification.“ This procedure necessarily 
involves much expense which, until suit money can be awarded and 
collected, must be borne by the deserted woman, who is usually 
without sufficient funds for such an undertaking. Again, there is no 
guarantee that the husband will not move to a third state, and there- 
by force the woman to start the wasteful procedure again. 

It was to obviate these obstacles that the reciprocal legislation 
was enacted. This method reduces all the costs of interstate enforce- 
ment to the price of stationery and stamps. 

The criminal law offers a workable but inferior alternative solu- 
tion. By making family desertion a crime, it subjects the husband 
to extradition.‘* Note that the husband must be deemed a “fugitive 
from justice’’ before he will be delivered up by the state giving ref- 
uge. If the husband has left the state before the support has ended, 
this requirement cannot be satisfied.“ Some states, including Wis- 





4° While it is the duty of the probation officer to awaken the husband to his 
moral and legal obligations, it must not be overlooked that the wife, in many 
instances, may have been the cause of the husband’s refusal to support. It is 
hoped that the probation officer will be able to persuade her properly to carry 
out her marital obligations. 

41 Goopricu, ConFiict oF Laws 428 (3d ed. 1949). However, a few states 
allow equity supervision to enforce foreign support orders. Cummings v. Cum- 
mings, 97 Cal. App. Div. 144, 275 Pac. 245 (1929); German v. German, 122 Conn. 
155, 188 Atl. 429 (1936); McDuffie v. McDuffie, 155 Fla. 63, 19 So.2d 511 (1944); 
Rube v. Rube, 313 Ill. App. 108, 39 N.E.2d 279 (1942); Ostrander v. Ostrander, 
190 Minn. 547, 252 N.W. 449 (1934); Fanchier v. Gammill, 148 Miss. 723, 114 
So. 813 (1927); Cousineau v. Cousineau, 155 Ore. 184, 63 P.2d 897 (1936); Shib- 
ley v. Shibley, 181 Wash. 166, 42 P.2d 446 (1935). 

# U.S. Const. Art. IV § 2. 


43 23 Ops. Wis. Atr’y Gen. 755 (1934). 

























































NOTES 553 





May] 


consin, have circumvented this obstacle by specifically authorizing ex- 
tradition in this situation.“ 

When extradition can be obtained, it is of doubtful value from the 
point of view of the requesting state. The costs of bringing the 
husband back to face trial usually involve a sizeable sum which 
must be paid either by the state or by the husband. If the deserter 
is forced to pay them he has just that much less to contribute towards 
the support of his family. Since there is no guarantee that the hus- 
band, when returned, will support his family, prosecutors are reluc- 
tant to press extradition.“ Moreover, it seems foolish to uproot a 
man from a job he may have in his new home and place him in an 
environment where he has no job and has already shown a deter- 
mination to leave. 

Whether the action is civil or criminal, the principal deterrent 
presented to the deserter is the threat of a jail sentence. It is, how- 
ever, in the best interests of society that the breadwinner does not 
spend any time in jail. When a husband is forced to serve a jail 
sentence,“* a double burden is cast upon the state; it must bear the | 
cost of the husband’s imprisonment and, at the same time, support 
his family.*? If the husband calls the state’s hand and refuses to be 
deterred, or is of such poor fiber that he will not earn a living, although 
able to do so, the state is faced with a dilemma. It may either allow 
him to evade his duties** or assume the double burden in hopes that i 
a period of imprisonment will have a reformative effect upon him. 

The Day Parole plan, sometimes called the Huber Act, offers the 
state another alternative. Under this plan the husband is allowed 
to hold a regular job—thus enabling him to support himself and 
his family—while confined in the county jail when not at work. 
The plan provides the strictest supervision of the husband while his 
earning power is not reduced.*® The earnings of the husband are 
handled completely by the sheriff, who disburses them to the family. 








“ Wis. Stat. § 364.05 (1951). Substantially the same provision is found in 
the new Uniform Act. Wis. Start. § 49.135(16) (1951). } 
4 23 Ops. Wis. Atr’y GEN. 755 (1934). ! 
4 As of June, 1951, 105 of 1,310 prisoners in the Waupun State Prison were W 
sentenced for nonsupport. Of course, there are many more in county jails through- Ht; 
out the state. 
47 The cost to the state and federal governments is estimated to be over $200,- 
000,000 per year. J. T. ZuckeRMAN, THE PREVENTION AND TREATMENT OF 
Famity Desertion—A Socio-Lecat Approacu. (Based on papers presented 
before the Groves Conference on Conservation of Marriage and the Family, A 
University of North Carolina, April 25, 1950). 4 
48 Allowing some husbands to evade their duties can have no effect other than 4 
to demonstrate that the law’s threat is a hollow one, thus encouraging the other 
husbands to follow suit. 
49 Wis. Start. § 56.08 (1951). 
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This method of handling non-support violators has met with much 
success in at least one Wisconsin community and should do so in 
others.®° The plan, however, has the drawback that the husband may 
not return to the jail some evening. When this happens there seems no 


alternative to total confinement. 


The civil and criminal remedies are, in most instances, equally 
applicable and effective in cases where the husband has remained 


Conclusion 





50 For detailed discussion of the history and mechanics of the plan, see Brooker, 
Prisoners Don’t Have to be a Burden on the Taxpayers, WISCONSIN SHERIFF AND 
Deputy (March, 1951). 
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within the jurisdiction. However, in making a choice some important 
considerations should be kept in mind. When the husband has 
attachable property sufficient to satisfy the family’s needs, the civil 
remedy is preferable since it affords a direct attack upon the husband’s 
assets and the possibility of a substantial award to the family. But, 
when the family is forced to look to current earnings of the husband 
to provide the needed funds, the criminal remedy is more frequently 
used because of the willingness of the state to bear the court costs 
and the possibility that the probation or parole officer may reform 
the recalcitrant husband. 

In the past, effective enforcement of the support duty was practi- 
cally impossible because of the failure of both the criminal and civil 
laws to cope with interstate desertion. The reciprocal procedure, if 
vigorously used seems to offer the solution to the problem. This 
legislation has been adopted in 42 states—this leaves very few states 
to which the deserting spouse can flee. The major remaining difficulty 
lies in the possible lack of cooperation between the states. The court 
receiving the support petition may choose not to act upon it and 
there is no way the wife or her state can force it to do so. In order 
for the scheme to work, judges and prosecutors must disregard local 
pressures and energetically pursue the deserter. When the deserter 
is faced with the same prospect wherever he may flee, the incidence 
of family non-support may decrease, with a resultant lessening of the 
burden upon the taxpayer. 

Joun J. OrruscH 





CHANGES IN THE WISCONSIN DEBTOR INCOME EXEMP- 
TION STATUTE. Important changes affecting debtors and their 
creditors were wrought by action of the 1951 Wisconsin legislature. 
These changes were embodied in Wisconsin Laws of 1951, Chapter 
563 (hereinafter cited as Chapter 563) which repealed and recreated 
Section 272.18(15) of the 1949 Wisconsin Statutes,! to read as fol- 
lows: 





1JIn connection with a study of the provisions of Section 272.18(15), care 
must be taken also to note other subsections: (21), fire and police pension fund; 
(22), savings and loans shares; (23), U.S. bonds; (24), veterans’ benefits exem 
tion; (25) accident insurance exemption; (30), limitation of exemption for female 
manual or domestic labor and fraud, and (31), employe retirement benefits 
exemption. 

In addition, exemptions accorded certain specified types or forms of income 
must be noted, among which may be classified the following sections of the Wis- 
consin Statutes (1951): § 23.14(12), conservation warden pension fund benefits; 
§ 42.52, teachers’ retirement benefits; § 42.70, state employes’ retirement bene- 
fits; § 49.32, old-age assistance grants; § 49.41, public assistance grants; § 62.13 
(9)(d), police pensions, § 62.13 (10)(e), firemen’s pensions [also see § 272.18(21)]; 
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(a) A basic exemption of 60 per cent of the income of any in- 
dividual without dependents for each 30-day period prior to 
service of process in the proceeding to collect a debt, but not 
less than $75 nor more than $100. The one claiming the exemp- 
tion may elect to have the exemption computed on a 90-day 
basis. 

(b) A basic exemption of 60 per cent on the income of any in- 
dividual with dependents for each 30-day period prior to service 
of process in the proceeding to collect a debt, but not less than 
$100 nor more than $120 plus an additional $20 for each depend- 
ent. The amount allowed as exemption for dependents shall be 
limited to such an amount that the total amount exempt shall 
not exceed 85 per cent of the income. The one claiming the ex- 
emption may elect to have the exemption computed on a 90- 
day basis. 

(c) A dependent is any individual including a spouse who re- 
quires and is actually receiving substantial support and main- 
tenance from the debtor. The use to which the income of anyone 
claimed as a dependent is put shall be considered by the court 
in determining whether the individual is in fact a dependent. 
All crops, live stock, dairy products and all other products grown 
or produced by a person to which his personal effort or that of 
his minor children has contributed, and all proceeds from the 
sale of such crops, live stock, dairy products, and other products 
shall be deemed earnings within the meaning of this subsection, 
but such definition shall not limit any other exemption provided 
by this section. 

(d) The amount which may be reached by seizure, sale or execu- 
tion, provisional or final process or proceedings in aid thereof, 
except as otherwise specially provided in the statutes shall be 
computed as follows: The income for the 30- or 90-day period 
shall be considered reduced by the amount of any sum recovered 
during the 30- or 90-day period in any of said proceedings; from 
the income thus reduced for the 30- or 90-day period deduct the 
exemptions applicable thereto, subject to such prior proceedings 
and valid written assignments of nonexempt income. The amount 


§ 66.918, municipal retirement benefits; §§ 74.11(4), 74.30(2), limitation of ex- 
emptions relating to tax collections; § 102.27, workmen’s compensation awards; 
§ 108.13, unemployment compensation awards, and §§ 231.13, 231.19, rents and 
profits of lands in trust. 

Similar United States Statutes include: 41 Star. 620 (1920), as amended, 
5 U.S.C. § 729 (1946) [as amended, 63 Strat. 1067 (1949), 5 U.S.C. § 729 (Supp. 
1951) procedural change only], civil service retirement benefits; 44 Star. 14 
(1927), 33 U.S.C. § 916 (1946), longshoremen’s and harbor workers’ compensa- 
tion benefits; 49 Star. 609 (1935), as amended, 38 U.S.C. § 454a (1946), vet- 
erans’ adjusted compensation benefits; 58 Star. 10 (1944), as amended, 38 U.S.C. 
§ 69le (1946) [as amended, 61 Star. 501 (1947), 38 U.S.C. § 691le (Supp. 1951) 
a change only], mustering-out payments of members of the armed 
orces; 49 Stat. 624 (1935), as amended, 42 U.S.C. § 407 (1946), social security 
benefits; and 54 Star. 1181 (1940), 50 U.S.C. §§ 523,524 (1946), stay or vacation 
of execution of judgments, attachments, et cetera, under Soldiers’ and Sailors’ 
Civil Relief Act of 1940. In connection with the last-named statute, see also 
Wis. Star. § 21.80 (1951), collection of general taxes postponed for servicemen. 

































ee 


—s 

















558 WISCONSIN LAW REVIEW [Vol. 1952 


subject to the proceedings before the court shall be the amount 
which remains after the above computations. 


Destors WirHout DEPENDENTS 


Prior to enactment of Chapter 563, a debtor with no depend- 
ents was allowed an exemption of 60% of his earnings, but not to 
exceed $40 per month, qualified by the debtor’s right to elect a 
computation of the exemption on a three months’ basis.? The new 
law allows an exemption of 60% of his income, but not less than 
$75 nor more than $100 per 30-day period, qualified by the election 
of a 90-day computation period. Creditors may well conclude that 
by the substitution of the word income in portions of the new law 
for that of earnings in the old law, a debtor whose income is not 
made up of earnings has been permitted to increase his exemption 
generally, since the generic term income would seem to comprise 
more than mere earnings alone. If the definition of earnings, as stated 
by the Wisconsin Supreme Court, be “gains of the debtor derived 
from his services or labor without the aid of capital,’’* income, at 
least in the economic sense, would seem to include (among others) 
such forms of gain as: rents, dividends, interest, royalties, capital 
gains, profits, pensions, annuities and recurrent insurance payments. 
Unfortunately, no definition of income was provided for in the new 
law, aside from the re-enactment, in paragraph (c), of the amend- 
ment to the old law which declared farm products and proceeds 
therefrom to be earnings.‘ That amendment was designed to accord 
income exemption to farmers, who, prior to its enactment, no doubt 
experienced grave difficulty in successfully claiming the statute’s ex- 
emption for earnings, in so far as the farmer’s income was derived 
with the aid of capital. 

In 1935 (two years after the adoption of the earnings clause)* the 
attorney general of Wisconsin was asked if, in his opinion, rent con- 

2 Wis. Stat. § 272.18(15) (1949). 


3 Brown v. Hebard, 20 Wis. *326,*330 (1866). 

‘ As set forth in the last sentence of Wis. Stat. § 272.18(15) (1949). From a 
study made of the drafting and ie history of Chapter 563, as contained 
in the files of the Wisconsin Legislative Reference Library, a tentative draft of 
the Chapter contained a definition clause reading as follows: “Income includes 
all things grown, raised or _— and proceeds from the sale thereof and 
money or things paid, payable or earned. This definition shall not limit any 
other exemption provided in this section.”’ The introduction of such a definition 
would have been unambiguous and simple to administer except in the case of 
certain forms of income, as set forth in note 1, supra, and page 565, infra and 
would have eliminated the disparity in the subsection between exemption in 
terms of income and a “definition” in terms of earnings. However, for some un- 
known reason, the draftsman was instructed to copy the last sentence of the old 


paragraph. 
t Wis Laws 1933, c. 69. 
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stituted earnings. In answering in the negative, the definition of the 
Wisconsin Supreme Court, supra, was cited, demonstrating that 
the earnings clause applied only to farmers, and that other income- 
receiving groups could not claim the benefits of this statutory ex- 
emption merely because of the similarity between their gains and 
the gains of farmers, in that both were derived with the aid of cap- 
ital. 

Since the purpose of the present statute appears to be to exempt 
a certain portion of income from execution, and because exemption 
statutes should be liberally construed,’ it is submitted that the re- 
enactment of this sentence, which deems farm products and proceeds 
thereof to be earnings, does not limit the statutory exemption of 
income. However, due to this inconsistency, the sentence referring 
to earnings should be eliminated and one defining income substituted. 

Creditors will note also that the exemptions have been increased in 
a second material manner in that the exemption for an individual 
without dependents has been increased to a minimum of $75, and a 
maximum of $100, per 30-day period. Obviously, creditors may well 
conclude that they have been divested of an effective remedy upon 
their pre-existing contract whenever the debt existed prior to the 
enactment of the increased exemption and the debtor has an income 
of $75 or less per 30-day period. In Campbell v. Mickelson,® the court 
held that the debtor could not claim an increase in a live stock and 
farm implement exemption when such claim was such a “substantial 
and material increase’ as to impair the obligation of a pre-existing 
contract. 

Since the exemptions have been changed, a few computations have 
been calculated to demonstrate their operation for a debtor with no 
dependents in the first instance. Assuming an income of $75 for the 
30-day period, the creditor can reach nothing (unless, as stated supra, 
the creditor can argue successfully that there has been an impair- 
ment of the obligation of his pre-existing contract). Assuming an 
income of $100 for the 30-day period, the debtor claims 60% or $60 
but since this is less than $75, the debtor can claim the $75 minimum 
and, hence, the creditor reaches $25. Assuming a 30-day period in- 

624 Ops. Wis. Art’y Gen. 574, 575 (1935). 

7 “Tt is well settled that exemption laws must have a liberal construction, 
within the limits contemplated by the legislature, so as to secure their full bene- 
fit to the debtor, in order to advance the humane purpose of preserving to the 
unfortunate or improvident debtor and his family the means of obtaining a 
livelihood and thus prevent him from becoming a charge upon the public.” 
Julius v. Druckrey, 214 Wis. 643, 649, 254 N.W. 358, 361 (1934). 

$227 Wis. 429, 279 N.W. 73 (1938). The Wisconsin Supreme Court cited 


W.B. Worthen Co. v. Thomas, 292 U.S. 426 (1934) as controlling. See Note, 
93 A.L.R. 177 (1934). Chapter 563 became effective July 31, 1951. 
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come of: $125, the creditor reaches $50; $150, the creditor reaches 
$67; and if the 30-day period income is in excess of $167, the creditor 
reaches everything over $100, the maximum exemption. Debtors 
with a fluctuating and perhaps a larger income for the last 30 days 
of the 90-day period preceding the date of service of process can 
avail themselves of the 90-day basis for computation, thus, in effect, 
averaging their income over this period. Assume that in the 90-day 
period preceding, the debtor has had less than $225 total income 
but in the 30 days immediately preceding, the debtor has had more 
than $75 income. In such a situation, the creditor can reach nothing 
since the debtor’s minimum exemption works out to $225 for the 
90-day period. Assume that the debtor has had $300 total income 
during the 90-day period but in the 30-day period immediately pre- 
ceding has had $250 income. The creditor reaches $75 since the debtor 
is entitled to claim a minimum exemption of $225 for the 90-day 
period. It will be noted that if in the preceding hypothetical situa- 
tion the debtor elects to claim exemption on a 30-day basis, the 
creditor would reach everything over $100 for each 30-day period. 


Destor WITH DEPENDENTS 


Under the old law, an individual with dependents could claim a 
60% exemption (but not less than $60 nor more than $100 per 
month) plus $10 per month for each dependent. Since no limitation 
was placed on the sums which could be claimed as exemption for 
dependents, it was possible that a creditor could not reach any of 
the earnings or farm income of a debtor with dependents.’ The 
plight of a creditor in such a situation impelled the legislature to 
incorporate, through the total or partial non-recognition of the ex- 
emption allowed for dependents, the innovation of an 85% limita- 
tion on the debtor’s exemption. The new law provides that where an 
individual debtor has dependents, the 60% exemption and the elec- 
tion to have the exemption computed on a 90-day basis still apply. 
However, such individuals may claim not less than $100 nor more 
than $120 per 30-day period, plus $20 for each dependent, providing 
such addition does not result in more than 85% of the debtor’s in- 
come becoming exempt. Those persons interested in simplification of 
the debtor’s income exemption statute will note that another com- 
putation has been rendered necessary. In effect, the 85% limitation 
clause provides that a creditor can always reach some income when 





® For example, suppose that a married debtor had monthly earnings of $166.67 
and had six dependent children. The debtor could claim the $100 maximum 
—- plus seven times $10 or a total exemption of $170. Hence, the creditor 
co 


not reach any of the debtor’s earnings under the old law. 
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the debtor with dependents has more than $100 income for the 30- 
day period, regardless of the number of dependents.'® It does not 
appear that the married debtor is being discriminated against be- 
cause he is allowed a basic exemption of at least $100, similar to the 
individual without dependents who is allowed a basic exemption of 
$75. Of course, married debtors with children will feel that they have 
been discriminated against. Nevertheless, the legislative intent is 
clear; creditors are to recover something on their debt from debtors 
with dependents unless the income is less than $100 per 30-day 
period. 

In order to show the operation of the limitation, assume a married 
debtor has an income of $125 per 30-day period. The debtor would 
be entitled to claim the minimum of $100 plus $20 for his dependent- 
wife and at first glance it would seem that the creditor could reach 
only $5, but here the 85% limitation must be applied. In this case, 
the creditor could reach $18.75, ($125 less 85% of $125). Assuming 
a married debtor with one dependent child and an income of $200, 
the creditor could reach $40, computed as follows: 60% of $200 plus 
$40 for the two dependents and since the result, $160, does not 
exceed $170 (85% of $200), the creditor can reach $40. 

A problem may arise when the married debtor’s income was $105 
for the 30-day period and the creditor tries to reach $15.75 (15% of 
$105) on the theory that he can reach 15% of the income whenever 
the debtor has dependents. It would seem that to permit this to 
occur would mean that the debtor is not being allowed his statutory 
minimum exemption of $100. From a reading of the statute itself, 
it appears that the debtor with dependents is to have a basic mini- 
mum exemption of $100 and that the $20 additional permitted for 
each dependent is the item to be limited in computing the 85% 
limitation. In such a situation, it would seem that the creditor should 
reach but $5, arrived at by subtracting from the $105 income the 
$100 statutory minimum exemption, allowing nothing for the depend- 
ent, since any additional exemption would bring the total exemption 
to over 85% of the total income. It is submitted that if the legisla- 
ture intended the exemption to be limited absolutely to 85% of the 
income, the words ‘‘any individual with’’ should appear between the 
words “‘for’’ and “dependents’’ in the clause so that it would read as 
follows: ‘“The amount allowed as exemption for any individual with 
dependents shall be limited to such an amount that the total amount 
exempt shall not exceed 85% of the income.”’ 





10 Tn such a situation, the debtor cannot claim any exemption for his depend- 
ents, but can claim the basic exemption of not less than $100. 
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Unlike the situation of the individual without dependents, here 
the computation of the debtor’s exemption under the new law may 
operate in such a manner that more, instead of less, of the debtor’s 
income is reached than under the old law (bearing in mind that the 
new law’s exemption is phrased in terms of income instead of earn- 
ings) due to the limitation imposed by the 85% clause, which was 
entirely lacking in the old law. Debtors in this case will feel that 
they have been denied the benefits of the new law’s recognition of 
the increased cost of living." For example, suppose that a married 
debtor had six other dependents and earnings of $166.67 per month. 
Under the old law, the creditor could have reached nothing, since 
the debtor would be able to claim as exemption $100 (60% of $166.67) 
plus 7 times $10 or $170 total exemption. Now, however, under the 
same circumstances, the creditor can reach 15% of $166.67, or ap- 
proximately $25. 

Under the old law, the debtor had to actually and reasonably 
contribute according to his means and circumstances to the support 
of anyone claimed as a dependent.’* Chapter 563 defines a dependent 
as “any individual including a spouse who requires and is actually 
receiving substantial support and maintenance from the debtor.”’ In 
addition, the court is directed to consider the use to which the in- 
come of anyone claimed as a dependent is put in determining whether 
the alleged dependent is in fact a dependent, while under the old 
law, a child’s earnings had to be added to the father’s for purposes 
of computing the exemption allowable. 

There is no indication in the Chapter itself or in any secondary 
source as to possible legislative or judicial interpretations of the new 





11 Tf the creditor can argue that his pre-existing contract has become impaired 
due to a material and substantial increase in a debtor’s income exemption, can 
the debtor argue the converse when debtor’s exemption has been dec ? 
Apparently not, due to the Wisconsin Supreme Court’s decision in Bull v. Conroe, 
13 Wis. *233 (1860) where Dixon, C. J., said (at pages *238-239): 

But I cannot assent to the proposition that the privileges spoken of in the 
constitution [W1s. Const. Art. I, § 17], and extended to debtors by existing 
laws, are, as to particular property which may come within the present pro- 
tection, to be considered as vested rights, or as partaking so much of the 
character of such rights, that the legislature cannot, by future enactments, 
change or modify the laws so as to deprive debtors of a portion of the prop- 
erty which they now hold as exempt. . . .The immunities of benefits which 
debtors are to derive from the operation of such laws, are spoken of in the 
constitution as privileges, not absolute rights. They affect the remedies of the 
creditor, rather than the strict legal rights of the debtor. The words used 
imply that the framers, although they made it Ss. upon the legislature 
to recognize them, conside them matters of legislative grace or favor, 
and not vested rights growing out of grants from the State, or compacts 
between the State and individual debtors. 

It is of interest to note that the first income exemption statute in Wisconsin 
was Wis. Laws 1858, c. 148, providing for exemption of sixty days’ earnings. 
12 Wis. Start. § 272.18(15) (1949). 
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phrase. Quaere, whether the legislature intended to replace a debtor’s 
means and circumstances, which would appear to be a relative stand- 
ard, with substantial support and maintenance, which would seem 
to be a more absolute standard. It would seem that most instances 
would not present problems as a practical matter, regardless of the 
possibility of a change in legislative intent. 


OTHER CHANGES 


The provisions in paragraph (d) are basically the same as in the 
old law. One change, however, is that in the event that there have 
been valid written assignments of nonexempt income, any amounts 
paid under the assignment lessen the amount which the creditor can 
reach in the present proceedings. Prior to the enactment of Chapter 
563, this applied only to recoveries achieved as a result of other 
prior proceedings. Therefore, the debtor is still allowed his exemption 
regardless of whether he has executed a valid written assignment or 
been adjudged to pay a sum by some prior proceeding. 

To illustrate the operation of this paragraph, assume that the 
creditor (by legal proceedings) has recovered $25 from the debtor in 
the 30-day period preceding the specified proceedings, that the debtor 
has no dependents, and that the debtor has $150 income during that 
30-day period. Reducing the $150 by the $25 recovered leaves $125, 
from which is subtracted $90 (60% of $150), leaving $35 which can 
be reached by the creditor. Adding the $25 already reached by the 
creditor to the $35 which can be reached totals $60, which still 
leaves the debtor with his statutory exemption of $90 in this case. 
Now suppose that in the example above the debtor had also been 
adjudged to pay $20 to another creditor by some prior proceedings 
or that the debtor had executed a valid written assignment of non- 
exempt income to the amount of $20. In that case, the creditor can 








13 Tt is to be noted that the legislature did not define the term ‘“‘valid written 
assignments of nonexempt income.” As to what constitutes a valid written assign- 
ment of income, see Wis. Stat. §§ 214.15, 241.09 (1951). Nonexempt income could 
conceivably refer to the difference between the debtor’s income and his exemp- 
tion. It is probable, however, that the legislature had in mind that certain forms 
of income were exempt from execution and non-assignable by federal and state 
law. See note 1, supra. However, no doubt the legislature felt that if a debtor 
made an assignment of some income that was not so exempted by law, the debtor 
should not be penalized in the sense that any amount which he paid over vol- 
untarily to his creditor would not be subtracted from his income for the period 
in determining his exemption. As a practical matter, the creditor who induces 
the debtor (and his wife if he is married) to execute a valid written assignment 
has added another string to his bow, as far as recovery of his debt is concerned. 
Since the creditor has been spared the further expense and time of resorting to 
other legal proceedings, it is only just that the debtor be permitted to treat this 
“recovery” by the creditor in the same way as if it had resulted from a judgment 
in a prior proceeding. 
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only reach the amount of $15 ($35 less $20). Apparently the debtor 
cannot subtract in these computations amounts which he has paid 
over voluntarily to his creditor, 7.e., without the aid of legal proceed- 
ings. However, as a practical matter, if the debtor refuses to pay his 
debt voluntarily, the creditor who resorts to legal proceedings will re- 
cover his costs in addition to the debt, which the debtor will then be 
forced to pay. 

To be noted in passing is that the term person is no longer em- 
ployed to designate the debtor or dependent (except in the earnings 
clause which has been retained from the old law); rather, the word 
individual has been employed. From an examination of the entire 
“Property exempt from execution”’ statute, it will be noted that 
the language used to describe the debtor and his dependents varies 
from one subsection to another. For example, words such as debtor, 
person, individual and his family appear. This is probably explained 
by the piecemeal adoption of, and frequent amendments to, the var- 
ious subsections of the statute. Perhaps the reason for employing 
the word individual in contrast to that of person is that the word 
person may be held to include an association or corporation. It would 
seem that the legislature did not intend to include a corporation or 
association within the purview of Chapter 563 and that is why the 
substitution was made. 

A further change appears in Chapter 563, namely, the omission 
of the sentence reading as follows: “The garnishee shall recover costs 
when the property” to be reached is exempt from execution against 


‘the principal debtor at the time of serving the process on the gar- 


nishee.”’ It is submitted that the sentence has been superfluous due 
to the operation of the following garnishment statute: 
In the case of a trial of an issue between the plaintiff and any 
garnishee the plaintiff shall recover costs against the garnishee 
if the plaintiff recover more than the garnishee admitted by his 
answer; and if he do not, the garnishee shall recover costs. In 
all other cases the court may award costs in favor of or against 


any party... .'6 
Deletion of the sentence marks a victory for the Revisor of Statutes 
in his fight against circumlocution.’” 





4 Wis. Stat. § 272.18 (1951). 
% Wis. Laws 1927, c. 380 eliminated the words ‘debt or’ from the previous 


phrase “debt or property.” Property is defined as including ‘evidences of debt.”’ 
oo Strat. § 370.01(27),(31) 1951. Whether “debt” is included within the term 
rty” is now a moot question as regards the i income exemption statute by 
iteel? due to the deletion of the garnishment costs provision. 
16 Wis, Sra. § 267.21 (1951). 
17 Wis. Strat. (1949), Preface, p. 9. 
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One question left unanswered by the legislature is whether certain 
forms of income, denominated as income exempt from execution and 
other legal process by the Congress or the legislature,!* are to be 
added to the other income in computing the debtor’s exemption. 
When the nonexempt income of the individual without dependents 
is $75 or less per 30-day period or in the case of the individual with 
dependents is $100 or less for the same period and the debtor has 
income exempt from execution and other legal process, the problem 
becomes acute. 

Looking at the words of the statute themselves, there is no express 
provision for subtracting from the income of the debtor the income 
exempt from execution and other legal process. Moreover, as was 


pointed out at page 558, no definition of income was included in . 


this Chapter. Examining paragraph (d) of Chapter 563, which reads 
as follows: 
The amount which may be reached by seizure, sale or execu- 
tion, provisional or final process or proceedings in aid thereof, 
except as otherwise specially provided in the statutes shall be com- 
puted as follows:...The amount subject to the proceedings be- 
fore the court shall be the amount which remains after the above 
computations. (Italics supplied) 
It will be noted that the addition of the phrase italicized can be 
expected to cloud the issue instead of resolving it.’® As to the effects 
of the addition of the phrase, the debtor can be expected to argue 
that the legislature did not intend to have exempt forms of income 
added into the computation at all. The creditor can counter by say- 
ing that the legislature intended to prevent the implied repeal, by 
the enactment of Chapter 563, of the other Wisconsin statutes pro- 
viding for certain exemptions from execution and other legal process. 
Policy considerations will be of great importance in deciding this 
question. The creditor will take the position that the debtor income 
exemption statute assures that a debtor will have a sum of money 
thought sufficient by the legislature with which to sustain life but 
that when the debtor’s income exceeds that sum, he must pay his 
creditor the balance of the income to satisfy all or a portion of the 
debt. Some debtors in the group of persons now protected did not 
have the benefits of the old debtor earnings exemption statute. Any 
protection which they were accorded had as its basis the specific 
sections of the Wisconsin statutes providing for exemption from ex- 
ecution and other legal process on their form of income. Since they 





18 See note 1, supra. 
19 Under the old law, since the exemption was only as to earnings and farm 
income, there was no need for the presence of the phrase in the exemption law. 
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now have general protection, it would be inequitable and contrary 
to the spirit of the exemption statute to give them a double protec- 
tion and a favored position. In turn, the debtor can argue that the 
exemptions accorded by Chapter 563 are in addition to all other 
exemptions, and are not intended to limit any other exemptions and 
further, that debtor exemption statutes are to be construed liberally. 

The problem of income denominated by Congress as exempt from 
execution and other legal process further complicates the situation 
because the state legislature cannot repeal a federal statute and be- 
cause of a conflict of laws problem arising. The debtor can be expected 
to argue that the addition of the phrase ‘except as otherwise spe- 
cially provided in the statutes’’ comprehends federal exemptions as 
well as state exemptions. 

It is submitted that these questions should be answered specifi- 
cally by the legislature in order to eliminate doubt and confusion on 
this score, especially in view of the growing importance of social 
security benefits, pensions and annuities in economic life today and 
the problems arising from inflation’s effects on recipients of such 
forms of income when the latter also have other income. 


CoNCLUSION 

Enactment of Chapter 563, increasing the debtor’s income exemp- 
tions generally, was a necessary step in these days of increasing 
prices to insure that debtors will not be forced to suffer undue hard- 
ship due to a rigidity of the law. However, it must be recognized 
that the problem of debtor’s exemptions is one which is attacked all 
too frequently on a piecemeal basis.”° It is submitted that an in- 
tegrated study of the whole debtor exemption statute should be made 
so that ambiguities may be resolved and that more than just a few 
economic groups may be accorded protection.” In this latter respect, 
Chapter 563 represents a step in the right direction in according 
protection to groups hitherto unprotected, 7.e., those groups not de- 


riving their living from earnings and farm income. 
Joun A. WILKINS 





#° Such an approach often results in a complex statute and, in addition, fosters 
an imbalance in types and amounts of exemptions. Witness "the introduction in 
Chapter 563 of an 85% limitation on exemption in certain instances whereby 
the statutory computations for determining the amount of income exempt have 
been rendered more unwieldy than heretofore. 

" In the light of changing conditions, perhaps it would be wise to re-examine 
the need for the exemption of such diverse items as: libraries, pews, all wearing 
apparel, patents, and the limitation of any exemption as relates to the “com- 
pensation for any manual or domestic labor rendered or performed by any female 
in or about the dwelling of another.” Wis. Strat. § 272.18(3), (4), (5), 14) and 
7 neta See also 10 Wis. L. Rev. 277 (1935), 11 Wis. L. Rev. 142, 147 
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OSTEOPATHIC TESTIMONY AGAINST PHYSICIANS AND 
SURGEONS: MORRILL v. KOMASINSKI. The recent case of 
Morrill v. Komasinski' has caused quite a surprise in medical and 
legal circles throughout the state. The case involves the question of 
the standard to which a physician and surgeon is to be held in the 
field of surgery. The question, concretely, as it came up in the Morrill 
case, was whether an osteopath licensed to practice osteopathy and 
surgery could qualify as an expert witness with regard to the degree 
of care and skill to be exercised by a physician, licensed to practice 
medicine and surgery, in the diagnosis and treatment of a fracture. 
The court held that an osteopath could so testify. 

The purpose of this note is not to deal with the general question 
of whether members of different schools of medicine may testify 
against each other in malpractice suits,? but rather a specific analysis 
of the main question® decided by the court; namely, the admissi- 
bility of an osteopathic surgeon as an expert witness in a malpractice 
suit against a physician and surgeon. The two main points bearing 
on this question upon which the decision warrants discussion are: 
(1) the basis of the admission of the expert testimony; and (2) the 
holding that the admission of osteopathic testimony was not prej- 
udicial error since it was not posed against undisputed testimony 
of the physicians. 


The Basis of the Admission of the Expert Testimony 


The court asserts that since both the osteopaths and the de- 
fendant physicians are licensed to practice surgery, it must be re- 


1256 Wis. 417, 41 N.W.2d 620 (1950). 

? For a general discussion of this problem, see Note, 78 A.L.R. 697. 

* Another question which merits mention is the appellant’s contention that 
the trial court erred in permitting Dr. Wood, one of the osteopaths, to testify 
since he was licensed in Michigan and not in Wisconsin. This, however, was not 
a major problem for, on the theory that an osteopath can testify against a medical 
man in a field in which they are both licensed to practice, it would follow that an 
osteopath licensed in Michigan (where basic license requirements are the same, 
Micu. Comp. Laws § 338.102 (1949) ) could testify where the plaintiff could 
not obtain sufficient medical testimony from within the state. Wis. Stat. § 147.14 
(2) (1951) authorizes this admission: 

. .. practitioners in medicine, surgery or osteopathy licensed in other states 

may testify as experts in this state when such testimony is necessary to 

establish the rights of citizens or residents of this state in a judicial proceed- 
ing and expert testimony of licensed practitioners of this state sufficient for 
the p is not available. : 

It should also be noted that Dr. Komasinski contended that he was not liable 
since Dr. Bump assumed full responsibility when Komasinski referred Mrs. 
Morrill to him. The court held, however, that since Komasinski participated 
in the diagnosis and remained in active charge of the case, the liability of the 
doctors is joint. Justice Fairchild dissented on this point on the basis of Mayer 
v. Hipke, 183 Wis. 382, 197 N.W. 333 (1924) which held that a family physician 
who assisted in operating was not jointly liable with the surgeon who committed 
malpractice in the operation. 
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garded as a field in which both may testify. On the basis of this, 
the court appears to eliminate any delineations or distinctions be- 
tween osteopaths and physicians for the purpose of this case. They 
say that the “rule that a licensee of one school of medicine cannot 
testify as to conduct of a person licensed in another school of medi- 
cine is not involved in this case.’’> Thus, while the general rule is 
that a practitioner is entitled to have his treatment tested by the 
rules, methods and principles of the school to which he belongs,® 
the court here appears to be taking the position that the practitioner 
is to be held to the standard of all who are licensed in that particular 
field—the particular schools of which the licensees are members not 
being relevant as a basis for distinction. However, the qualifications’ 
required for the issuance of licenses has reference to the moral, 
professional, educational and intellectual qualifications of the appli- 
cant,’ and does not preclude, within these qualifications, fundamental 
differences in method, approach and philosophy between osteopaths 
and physicians which in fact do exist and exist in sufficient degree 
to constitute them as two separate and distinct schools of medicine.® 
Even the licenses to practice surgery are somewhat different in their 
requirements.?° 
4 256 Wis. 417, 421, 41 N.W.2d 620, 622 (1950). 
5 Ibid 


6 Nelsen v. Newell, 195 Wis. 572, 217 N.W. 723 (1928); Kuehnemann v. Boyd, 
193 Wis. 588, 214 N.W. 326, 215 N.W. 455 (1927); Mayer v. Hipke, 183 Wis. 
382, 197 N.W. 333 (1924); Kuechler v. Volgmann, 180 Wis. 238, 192 N.W. 
1015 (1923); Rost v. Roberts, 180 Wis. 207, 192 N.W .38 (1923); Jaeger v. Strat- 
ton, 170 Wis. 579, 176 N.W. 61 (1920); DeBruine v. Voskuil, 168 Wis. 104, 169 
N.W. 288 (1918); Wurdemann v. Barnes, 92 Wis. 206, 66 N.W. 111 (1896); 
Nelson v. Harrington, 72 Wis. 591, 40 N.W. 228 (1888). 

Some of the leading cases in other jurisdictions: Force v. Gregory, 63 Conn. 
167, 27 Atl. 1116 (1893); Grainger v. Still, 187 Mo. 197, 85 S.W. 1114 (1905); 
Loudon v. Scott, 58 Mont. 645, 194 Pac. 488 (1920). 

An exception to this occurred in Treptau v. Behrens Spa, Inc., 247 Wis. 438, 
20 N.W.2d 108 (1945) where a chiropractor invaded the field of medicine in 
treating a foot and was therefore held to a physician’s standard. 

7 As the term “qualified” is used in Wis. Stat. § 147.17 (1951). 

8 State ex rel. Dubin v. State Board of Medical Examiners, 222 Wis. 227, 268 
N.W. 116 (1936). 

® For judicial definitions of the field of osteopathy see: Arnold v. Schmidt, 155 
Wis. 55, 143 N.W. 1055 (1913); State v. Eustace, 117 Kan. 746, 233 Pac. 109 
(1925). An osteopathic college, in their announcement, says: “(Osteopathy is and 
always has been a complete school of medicine, based on certain fundamental 
principles which differ in emphasis from those principles accepted by other 
schools of medicine.” Chicago College of Osteopathy, Announcement 1948-49. 

In Dr. Madson’s testimony, he admitted that Dr. Burns, a physician and one 
of the defense’s witnesses was one of the outstanding men in his field but noted, 
“a —* say that he was recognized by our profession.” Transcript of Record, 
p. ; 

10 While in the case of physicians the equivalent of a two year pre-medical 
course and the answering of questions on materia medica is required, there is no 
such requirement for osteopaths. Wis. Stat. § 147.17 (1951); State ex rel. Pollard 
= State Board of Medical Examiners, 172 Wis. 317, 177 N.W. 910 

). 
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Nevertheless, apart from the licensing problem, the mere fact 
that the witness is from another school does not preclude him from 
testifying if his testimony is based on the premises and doctrines of 
the defendant’s school." In Wisconsin, the witness’s competency 
to so testify must be based on both a theoretical and practical knowl- 
edge!” of the principles and methods of the defendant’s school. 
Both Dr. Wood’s and Dr. Madson’s (the osteopaths) testimony in 
regard to this, however, disclose a casual and limited acquaintance 
both on the theoretical and practical levels.4* Nevertheless, whether 
a witness has sufficient knowledge to testify is within the discretion 
of the court to decide." 

Thus, while the court gave brief mention to this rule (7.e. that 
the witness is not disqualified simply because he belongs to a different 
school if testimony is based on methods and principles of the de- 
fendant’s school), it confuses the admission of the expert testimony 
on these grounds by the previous assertion—that the fact that the 
osteopaths are from a different school 7s not involved since they are 
all licensed in the common field of surgery in which they both may 
therefore testify. The court leaves hanging the question of whether 
the osteopaths were recognized as members of another school and 
admitted as experts because their testimony was based on the de- 
fendant’s school or were admitted because they are both licensed in the 
same field and may therefore testify against each other. If the latter 
is true then it would appear that the defendant physicians here are 
being held not only to the standards and methods of other phy- 
sicians but also to the standards and methods of osteopaths who are 
also licensed to practice surgery. 


The Holding that Admission of Osteopathic Testimony 
was not Prejudicial Error 


The court, in answer to the challenge of Dr. Madson’s compe- 
tency on the basis of his testimony that he did not consider himself 


1 Cook v. Moats, 121 Neb. 769, 238 N.W. 529 (1931); Swanson v. Hood, 99 
Wash. 506, 170 Pac. 135 (1918); Note, 78 A.L.R. 697 (1932). 

12 Holton v. Burton, 197 Wis. 405, 222 N.W. 225 (1928); Kath v. Wisconsin 
Central Ry., 121 Wis. 503, 99 N.W. 217 (1904); 2 Wiamore, EvipENcE § 556 
(3d ed. 1940). See Note, 8 A.L.R.2d 772, 773 (1949). 

Many jurisdictions, however, require only a theoretical or a practical knowl- 
edge. See 20 Am. Jur. 656-58 (1939) and cases cited. 

8 Dr. Wood testified that he is qualified as an osteopath and that his relation- 
ship to physicians and their practice consisted only in occasionall a. exchanging 
ideas and case histories and discussing them. Transcript of Record, p. 479-491. 

Dr. Madson’s testimony consisted of one statement that he had on occasion 
discussed techniques and procedures with physicians at various times during 
the course of his practice. Transcript of Record, p. 669-671. 

14 Anderson v. Eggert, 234 Wis. 348, 291 N. W. F365 (1940). 

4 One of the testifying osteopaths. 
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competent to treat the fracture, declared on the general question 
of osteopathic testimony: 

. . . this presents a closer question and the admission of his 

testimony might have been prejudicial error if . . . this were a 

question of whether a jury verdict could be supported by testi- 

mony of osteopathic surgeons against undisputed testimony of 
physicians and surgeons. (italics inserted) 

But once having admitted the osteopaths as experts, this problem 
should never have arisen since the weight and credibility of the 
expert testimony, just as for ordinary testimony, is for the jury.'* 
Thus, by saying that if the physician’s testimony had been undis- 
puted, the osteopath’s testimony could not support a jury verdict 
for the plaintiff, the court seems to be implying that the osteopaths 
should not have been admitted as expert witnesses. For had the 
osteopaths been valid expert witnesses, their testimony should have 
the same rights to consideration as the physician’s, and the credi- 
bility and weight should be decided by the jury. Therefore, while 
physicians are not “compelled to choose at their peril between two 
accepted methods of treatment,’’”? there apparently is no reason, 
on the theory that all are equally admissible as experts, why the 
undisputed testimony of physicians should have any greater weight 
than undisputed testimony of osteopaths. 

The court reasons that even though the defendant’s witnesses 
were undisputed in their conclusions, their detailed testimony was 
in conflict and thus warranted, even without the osteopath’s testi- 
mony, a jury verdict for the plaintiff. It concludes that the admission 
of Madson’s testimony was therefore not prejudicial. Even if it 
were true that the defendant’s own evidence warranted a jury 
verdict for the plaintiff, it does not follow that the admission of 
Madson’s testimony was not prejudicial, since the weight and cred- 
ibility of the expert testimony is to be decided by the jury.’* Thus 
the jury’s verdict might have been based partly or wholly on the 
testimony of the osteopaths. Therefore, it is submitted that if it was 
error to admit the osteopathic testimony, it was prejudicial, and the 
court, in effect, is holding that the admission was not error. 


Conclusion 


While the court has admitted osteopathic surgeons to testify as 
expert witnesses against physicians, it has not given a clear cut basis 





16 Kuroske v. Aetna Life Ins. Co., 234 Wis. 394, 291 N.W. 384 (1940); Oborn 
v. State, 143 Wis. 249, 126 N.W. 737 (1910). 

17 DeBruine v. Voskuil, 168 Wis. 104, 109, 169 N.W. 288 (1918). 

18 See note 16 supra. 
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for the admission. On the one hand, they flatly assert that since both 
the osteopaths and the physicians were licensed to practice surgery, 
it is a common field in which both may testify, it being immaterial 
that they are from different schools of medicine. This would seem 
to result in holding physicians to osteopathic methods and osteo- 
paths to physicians’ methods since licensing in the same field still 
leaves room for basic differences in method and theory which in 
fact do exist. But then the court, with apparent inconsistency, refers 
to the principle that members of different schools of medicine may 
testify against each other if their testimony is based on the premises, 
principles and methods of the defendant’s school. 

The court, however, then seems to retreat from holding the osteo- 
pathic testimony admissible by saying that the admission might 
have been prejudicial error in the face of undisputed physician’s 
testimony, thus implying that osteopath’s and physician’s testimony 
are not to be given equal consideration. 

But, even as against conflicting testimony of the physicians, 
error in admitting osteopathic testimony would have been prej- 
udicial and thus, in effect, the holding is that the admission itself 
was not error. 

It might be added, as a matter of speculation, that the fact that 
the plaintiffs could get no physicians to testify for them plus the 
fact that successful malpractice suits are few and far between due 
to the reluctance of medical men to testify against each other'® may 
have influenced the court in their decision. 

Therefore, while the net result is that the osteopaths were permitted 
to testify as experts, the holding is not clear, has certain contra- 
dictory elements in it, and leaves the door open to an opposite result 


in future cases. 
Atvin RicHMAN 





PRENATAL INJURIES AGAIN: NEW YORK REVERSES A 30 
YEAR PRECEDENT. In the May 1951 Wisconsin Law Review, Mr. 
Irving Gaines presented a brief analysis of the law of tort covering 
prenatal injuries of infants.! He pointed out that, in general, the rule 
says there can be no recovery by an infant, nor by one representing 
him, for injuries resulting from negligent acts against the mother 





19 Not since Paulsen v. Gunderson, 218 Wis. 578, 260 N.W. 448 (1935) has a 
medical man testified against a medical man in a malpractice suit in Wisconsin. 


1Comment, The Infant’s Right of Action for Prenatal Injuries, 1951 Wis. L. 
Rev. 518. Mr. Gaines’ article surveys the literature and cases so that detailed 
mention in this note would be redundant. 
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while the infant was en ventre sa mere.? At the same time Mr. Gaines 
noted and discussed the growing trend of a minority of jurisdictions 
to arrive at an opposite result, basing their decisions on logic, justice 
and common sense. 

In December 1951, in Woods v. Lancet, New York’s court of last 
resort, the Court of Appeals, joined this growing minority in a search- 
ing opinion which may well prove to be the turning point in the 
overthrow of the majority rule.* 


The Facts and Precedent 


In this case an infant, Robert C. Woods, by his guardian ad litem, 
sued one Joseph Lancet in an action for damages. The complaint 
alleged negligent acts by defendant against plaintiff’s mother, while 
plaintiff was en ventre sa mere, resulting in permanent damage to 
plaintiff. The trial court granted defendant’s motion to dismiss the 
complaint for failure to state a cause of action.‘ On appeal the lower 
appellate court affirmed the ruling.’ However, one of the five judges 
on the lower appellate court voted for reversal, noting the injustice 
of the rule and the growing trend allowing recovery in such cases. 
Further, one of the remaining five justices indicated he would also 
have voted for reversal had there been no precedent in New York. 

The precedent in New York had solidified with the case of Drobner 
v. Peters in 1921.6 The facts of the Drobner case were so similar to 
the Woods case as to be almost identical. The infant in question had 
become permanently blind as a result of damages caused by negligent 
acts of the defendant during the pregnancy of plaintiff’s mother. 
Recovery was refused on three bases—the line of precedent estab- 
lished by the Massachusetts court in Dietrich v. Northampton in 
1884,’ the argumentative problem of proof as to causation, and the 





2 Also see ResTATEMENT, Torts § 869. Leading jurisdictions following the 
rule include: Massachusetts, starting with the leading case of Dietrich v. North- 
ampton, 138 Mass. 14 (1884); Illinois with its leading case of Allaire v. St. Luke’s 
Hospital, 184 Ill. 359, 56 N.E. 638 (1900), aff’g 76 Ill. App. 441 (1900); and until 
very recently New York in Drobner v. Peters, 232 N.Y. 220, 133 N.E. 567 (1921). 
The minority includes: California with Scott v. McPheeters, 33 Cal. App.2d 629, 
92 P.2d 678 (1939); Ohio with Williams v. Marion Rapid Transit, Inc., 152 
Ohio St. 114, 87 N.E.2d 334 (1949); and Canada in Montreal Tramways v. 
Leveille [1933] Can. Sup. Ct. 456, 4 Dom. L. Rep. 337. 

En ventre sa mere is defined as “In its mother’s womb. A term descriptive of 
an unborn child,” Buackx, Law Dictionary 659 (8rd. ed. 1933). 

3 303 N.Y. 349, 102 N.E.2d 691 (1951). 

4278 App. Div. 913, 105 N.Y.S.2d 417 (1st Dep’t 1951). 

5 Ibid. 

— N.Y. 220, 133 N.E. 567 (1921). Interestingly enough, Cardozo, J. dis- 
sented. 

7138 Mass. 14 (1884). 
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theoretical difficulty as to plaintiff’s legal existence at the time of 
injury. 

With the Drobner case on all fours with the Woods case, and no 
relief from the lower appellate court, the Woods case seemed to have 
little chance of success on further appeal. Yet, the court of last 
resort did entertain the motion and, through the words of Desmond, 
J., said, ‘“The precise question. . .on appeal is: shall we follow Drobner 
v. Peters, or shall we bring the common law of this State, on this 
question, in accord with justice? I think. . .we should make the law 
conform with right.’ 

Thereupon, after a thorough study of the authorities, reasons for 
the majority and minority positions, the New York court cast its 
vote with the minority group by holding that a complaint alleging 
prenatal injuries, tortiously inflicted on a nine month foetus, viable 
at the time, and actually born later, stated a good cause of action.*® 


Reasons for the Decision 


Beyond general talk of “‘justice,’’ why did the court so hold? A 
rigid examination of each of the three bases for the Drobner case 
tended to show the court but one direction in which the law should 
move. 

Precedent. In the first place, the court argues, stare decisis should 
not play a strong role here. Why? The answer is pointedly given by 
Desmond, J., when he remarks: 

Of course, rules of law on which men rely in their business deal- 

ings should not be changed in the middle of the game, but what 

has that to do with bringing to justice a tort-feasor who surely 
has no moral or other right to rely on the New York Court of 

Appeals? 

Even so, the court notes that at the time of the Drobner decision 
(1921), there was no case directly holding opposite to the rule estab- 
lished in the Dietrich case in the 19th century. The opposite trend, 
however, started with the Illinois decision, Allaire v. St. Luke’s Hos- 
pital,® in which Boggs, J. rendered an extremely able dissent against 
the Dietrich rule, and with Lipps v. Milwaukee Electric Ry. & Light 
Co.,!° in which the Wisconsin court carefully and specifically re- 
stricted their holding of no recovery to a nonviable child (thus leaving 
the door open for possible recovery by a viable child). From these 





* Viability is defined as “Capability of living. A term used to denote the power 
a new-born child possesses of continuing its independent existence.’’ Bouvirr, 
Law Dictionary (Century ed. 1940) 
® 184 Ill. 359, 56 N.E. 638 (1900), “fr 76 Ill. App. 441 (1900). 
10 164 Wis. 272, 159 N.W. 916 (1916 








oe 


| 
t 
i 
| 
t 
‘ 
H 
f 






nr eens 





574 WISCONSIN LAW REVIEW [Vol. 1952 


beginnings the New York court follows the development of cases 
from other jurisdictions into a definite minority which clearly allow 
recovery in viable foetus situations such as that at bar. In 1951 
alone (and after Mr. Gaines’ article) two more jurisdictions adopted 
the rule allowing recovery on these facts." 

So, notes the court, although there was no direct precedent against 
the Dietrich rule in 1921, there is a definite and steadily growing 
body of contra authority today. Hence, lack of precedent, by itself, 
no longer justifies the rule refusing recovery at the present time. 

Beyond all this says Justice Desmond, the court has not only a 
right but a duty to re-examine common law where justice demands 
it be brought up to date. Negligence is a field peculiarly non-statu- 
tory in background. Thus, change should come from the court, not 
from the legislature. Otherwise the court would be abdicating its 
function. To back this up, he points out that a Law Revision Com- 
mission of the New York Legislature has refused to deal with this 
particular problem, saying it was one for the court. 

So, in dismissing the argument of precedent the court uses three 
grounds: (1) Precedent on this point has no bearing on the problem 
in terms of future reliance. (2) Even so, there is a growing body of 
precedent counter to the present general rule. (3) It is the proper 
function and duty of the court, in this area, to re-examine the common 
law where it should be brought up to date. 

Can it be seriously suggested that these are not valid, logical, and 
just reasons in themselves for the reversal? Well, two of the seven 
justices concur in a dissent on one basic ground. They feel this is an 
area for legislative action—an argument which seems rather weak 
in such a case, and particularly here in view of the clear opinion of 
the New York Law Revision Commission. 

Diffitculty of Proving Causation. True, the court admits, there are 
difficulties and problems of proof as regards causation between the 
negligent act and the damage. However, does that of necessity de- 
stroy the legal right? Such a concept (that uncertainty of proof can 
destroy the right) is unsound. The opinion goes on to point out that 
the problem of causation between negligence and damage to human 
bodies has come up thousands of times in ordinary negligence cases 
in the past and has been resolved. Whenever medical testimony is 
required, there frequently arise difficult problems of proof. Nonethe- 
less, there must be an attempt to relieve the wronged. 





11 Georgia with Tucker v. Howard L. Carmichael & Sons, 208 Ga. 201, 65 
§.E.2d 909 (1951); and Maryland with Damasiewicz v. Gorsuch, 79 A.2d 550 


(1951). 
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Theoretical Objection of No Separate Existence. Remember, says the 
court, this is a nine month foetus, viable and then actually born 
alive. The holding is, therefore, restricted to a viable foetus. 

Further, the mother, in her own name and for herself, could not 
get damages for injury to the child, and no one suggests that she 
could. Thus, the court infers that it would be gross injustice to deny 
recovery when the viable child is born and is doomed to go through 
life as a possible cripple. There would be no way for the child to get 
redress for the wrong done to him by the tort-feasor. Hence the court 
states that to allow the tort-feasonr to set up this theoretical object- 
tion to defeat this claim would be gross injustice. 


Conclusion 


On these grounds the New York court overthrew the established 
rule in that state. 

This case is especially significant even for those jurisdictions where 
the majority rule on prenatal injury is currently accepted. The Woods 
case constitutes a complete reversal of a clear rule, well-defined by 
precedent, and not merely a case in which a court handed down a 
rule where none had previously existed or had not been adopted. 
The reasons the New York court gives for its action appear vigorous 
and sound. Thus, this case, which is clearly reasoned, represents 
what is the more logical, more just, and better view of the law on 
this issue. 

Wisconsin has never ruled directly on this point (the viable foetus 
problem); hence, the fact remains that the law on this exact situa- 
tion is not definite one way or the other in this state. Nonetheless, 
the New York court looked at the unambiguous decision handed 
down by the Wisconsin court in the Lipps case, and saw the broad 
implication allowing recovery in a case involving a viable foetus. 
Therefore it seems difficult to see how that implication can be denied. 
Nor is it easy to see how the reasoning of the New York court can 
be denied in a determination of what the law should be in Wisconsin 
on this point. 

W. Scorr Van ALSTYNE, JR. 
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